M SSI SSI PPl LEG SLATURE REGULAR SESSI ON 2000
By: Ross To: Judiciary

SENATE BILL NO 2746
(As Passed the Senate)

1 AN ACT TO AMEND SECTI ON 25-9-171, M SSI SSI PPI CODE OF 1972,
2 TO CLARI FY THE DEFI NI TI ON OF THE TERM " GOVERNVENTAL ENTITY" AS I T
3 RELATES TO THE WHI STLEBLOWER LAW TO AMEND SECTI ONS 25-9-173 AND
4 25-9-175, M SSISSI PPl CODE OF 1972, I N CONFORM TY; AND FOR RELATED
5 PURPGCSES.
6 BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI
7 SECTION 1. Section 25-9-171, M ssissippi Code of 1972, is
8 anended as foll ows:
9 25-9-171. For purposes of Sections 25-9-171 through
10 25-9-177, the following terns shall have the neanings ascribed to
11 them herein:
12 (a) "Abuse" nmeans acting in an arbitrary and capri ci ous
13 manner that adversely affects the acconplishnment of a function of
14 any governnental entity.
15 (b) "CGovernnmental entity" neans a board, conm ssion
16 departnment, office or other agency of the state or a political
17 subdivision of the state as the termpolitical subdivision is
18 defined in Section 11-46-1.
19 (c) "Enployee" neans any individual enployed or hol ding
20 office in any departnent or agency of state * * * governnment or _a
21 political subdivision as the termpolitical subdivision is defined
22 in Section 11-46-1.
23 (d) "lnproper governnental action" neans any action by
24 an enpl oyee which is undertaken in the performance of the
25 enployee's official duties, whether or not the action is within
26 the scope of the enployee's enpl oynent:
27 (1) Wichis in violation of any federal or state
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| aw or regulation, is an abuse of authority, results in
substanti al abuse, m suse, destruction, waste, or |loss of public
funds or public resources; or

(i1i) Wiich is of substantial and specific danger
to the public health or safety; or

(tit) Wiich is discrimnation based on race or
gender.

"I nproper governnental action"” does not include personnel
actions for which other renedies exist, including, but not limted
to, enpl oyee grievances, conplaints, appointnments, pronotions,
transfers, assignnents, reassignnents, reinstatenents,
restorations, reenploynents, performance eval uations, reductions
in pay, dism ssals, suspensions, denotions, violations of the
state personnel system or |ocal personnel policies, alleged |abor
agreenent violations, reprimands, clains of discrimnatory
treatment, or any personnel action which nay be taken under
federal or state | aw.

(e) "Msuse" neans an illegal or unauthorized use.

(f) "Personnel action"” means an action that affects an
enpl oyee' s pronotion, denotion, transfer, work assignment or
per f or mance eval uati on

(g) "State investigative body" shall nean the Attorney
Ceneral of the State of Mssissippi, the State Auditor, the
M ssi ssi ppi Ethics Conmmi ssion, the Joint Legislative Conmttee on
Performance Eval uati on and Expendi ture Revi ew or any ot her
standing commttee of the Legislature, or any district attorney of
the State of M ssi ssippi.

(h) "Use of official authority or influence" includes
taking, directing others to take, recomendi ng, processing or
approvi ng any personnel action such as an appoi ntnment, pronotion,
transfer, assignment, reassignnent, reinstatenent, restoration,
reenpl oynent, perfornmance eval uati on or other disciplinary action.

(1) "Waste" means an unnecessary or unreasonabl e
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expenditure or use.

(j) "Whiistleblower"” nmeans an enpl oyee who in good faith
reports an all eged inproper governnental action to a state
i nvestigative body, initiating an investigation. For purposes of
the provisions of this act, the term "whistleblower” al so neans an
enpl oyee who in good faith provides information to a state
i nvestigative body, or an enployee who is believed to have
reported all eged i nproper governnental action to a state
i nvestigative body or to have provided infornmation to a state
i nvestigative body but who, in fact, has not reported such action
or provided such information.

SECTION 2. Section 25-9-173, M ssissippi Code of 1972, is

amended as foll ows:

25-9-173. (1) No governnental entity shall dism ss or

ot herwi se adversely affect the conpensation or enploynment status
of any public enpl oyee because the public enployee testified or
provided information to a state investigative body whether or not
the testinony or information is provided under oath.

(2) Any person who is a whistleblower, as defined in Section
25-9-171, and who as a result of being a whistleblower has been
subj ected to workplace reprisal or retaliatory action, is entitled
to the renedi es provided under Section 25-9-175. For the purpose
of this section, "reprisal or retaliatory action" nmeans, but is
not limted to:

(a) Unwarranted and unsubstantiated letters of
repri mand or unsatisfactory performnce eval uati ons;
(b) Denvotion;
(c) Reduction in pay;
(d) Denial of pronotion;
(e) Suspension;
(f) Dismssal; and
(g) Denial of enploynent.
(3) An enployee who has filed a valid whistl ebl ower
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conpl aint may not recover the damages and ot her renedi es provided
under Section 25-9-175 unl ess the dism ssal or adverse action

t aken against himwas the direct result of providing information
to a state investigative body.

(4) Nothing in this section prohibits a governnental entity
from meki ng any deci sion exercising its authority to term nate,
suspend or discipline an enpl oyee who engages i n workpl ace
reprisal or retaliatory action against a whistlebl ower.

(5) A governmental entity is not precluded fromtaking any
action in accordance with established personnel policies against
an enpl oyee who knowi ngly and intentionally provides fal se
information to a state investigative body.

SECTION 3. Section 25-9-175, M ssissippi Code of 1972, is
amended as foll ows:

25-9-175. Any governnental entity which violates the

provi sions of Section 25-9-173 shall be liable to the public

enpl oyee for back pay and reinstatenent. 1In addition, an enpl oyee
whose enpl oynent is suspended or term nated or who i s subjected to
adverse personnel action in violation of Section 25-9-173 is
entitled to sue for injunctive relief, conpensatory damages, court
costs and reasonable attorney's fees; provided, however, that an
enpl oyee may not recover an anount that exceeds the limtations
provided in Section 11-46-15. Additionally, each nmenber of any

governnental entity's governing board or authority may be found

individually liable for a civil fine of up to Ten Thousand Dol | ars
($10, 000. 00) for each violation of Section 25-9-173. 1In any

i nstance where the governnental entity in violation of Section

25-9-173 has no governing board or authority, the governnental

entity's executive director may be found individually liable for a
civil fine not to exceed Ten Thousand Dol | ars ($10,000.00). |If
the court determ nes that any action filed under this section by

an enployee is frivolous and unwarranted, the court my award to

t he enpl oyer court costs and reasonabl e expenses, including
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attorney's fees, incurred in defense of actions brought by the

enpl oyee under this section.
SECTION 4. This act shal
and after July 1, 2000.
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