M SSI SSI PPl LEG SLATURE REGULAR SESSI ON 2000

By: Little To: Judiciary

SENATE BI LL NO. 2727

1 AN ACT TO PRCHI BI T M SLEADI NG AND DECEPTI VE PRI ZE PROMOTI ONS;
2 TO DEFINE CERTAIN TERMS; TO PROH BI T CERTAI N PRACTI CES BY SPONSORS
3 OF PRIZES; TO PROVI DE CERTAI N EXEMPTI ONS FROM THE PROVI SI ONS OF

4 TH'S ACT; TO PROVI DE THAT NO SPONSOR SHALL OFFER A PRI ZE UNLESS

5 THE PERSON TO WHOM SUCH OFFER IS MADE HAS FI RST RECEI VED A WRI TTEN
6 PRI ZE NOTI CE CONTAI NI NG CERTAI N DI SCLOSURES; TO REQUI RE THE

7  SPONSOR VWHO REPRESENTS TO A PERSON THAT HE HAS BEEN AWARDED A

8 PRI ZE TO PRESENT THAT PERSON W TH THE PRI ZE W THI N A CERTAI N

9 PERIOD OF TIME; TO PROVI DE THAT ALL PROVI SIONS OF THI' S ACT APPLY
10 TO PRI ZE OFFERS MADE BY WAY OF TELEPHONE COVMUNI CATI ON, AND FOR

11 RELATED PURPGCSES.

12 BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI :
13 SECTION 1. (1) The Legislature has becone aware of the

14 aval anche of sweepstakes, contests, and prize pronotions that have
15 been and are being directed at M ssissippi consuners, and

16 recognizes that consuners are often misled by these sweepst akes,
17 contests, and prize pronotions. The Legislature also recognizes
18 that M ssissippi consunmers have paid hundreds of thousands of

19 dollars to sweepstakes, contests, and prize pronoters based upon
20 msrepresentations by those pronoters to consuners. These

21 sweepstakes, contests, and prize pronoters prey particularly upon
22 elderly consuners.

23 (2) It is the intent of the Legislature through the

24 enactnent of this act to require that M ssissippi consuners be

25 provided with all relevant information necessary to nmake an

26 informed decision concerning sweepstakes, contests, and prize

27 pronotions. It is also the intent of the Legislature to prohibit
28 m sl eading and deceptive prize pronotions. This act shall be

29 construed liberally in order to achieve this purpose.

30 SECTION 2. As used in this act, unless the context otherw se
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requires:

(a) “Prize” means a gift, award, or other item or
service that is offered or awarded to a participant in a real or
purported contest, conpetition, sweepstakes, puzzle, draw ng,
schene, plan, or other selection process;

(b) “Retail value” of a prize neans:

(i) A price at which the sponsor can substantiate
that a substantial nunber of the prizes have been sold to the
public in Mssissippi in the preceding year; or

(i) If the sponsor is unable to satisfy the
requi renent in subdivision (b)(i) of this section, then no nore
t han one and one-half (1.5) tines the anount the sponsor paid for
the prize in a bona fide purchase froman unaffiliated seller; and

(c) *“Sponsor” means a corporation, partnership, limted
liability conpany, sole proprietorship, or natural person that
offers a prize to a person in Mssissippi in conjunction with the
sal e or | ease of any product or service, or in conjunction with
any real or purported contest, conpetition, sweepstakes, puzzle,
drawi ng, schene, plan, or other selection process that requires,
or creates the reasonable inpression of requiring, or allows the
person to pay any noney as a condition of receiving, or in
conjunction with allowi ng the person to receive, use, conpete for,
or obtain a prize or information about a prize.

SECTION 3. (1) Nothing in this act shall be construed to

permt an activity otherw se prohibited by |aw.

(2) (a) Each prize offer nade in violation of this act, as
to each separate person to whom such offer is made, shal
constitute a separate violation of this act.

(b) A wviolation of this act is also a violation of the
M ssi ssi ppi Consumer Protection Act, Section 75-24-1 et seq., and
is subject to all of the enforcenment provisions of that act.

(c) For the purposes of the assessnment of penalties

pursuant to the M ssissippi Consuner Protection Act, Section
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75-24-1 et seq., each separate violation of this act wll
constitute a separate violation of the M ssissippi Consuner
Protection Act, Section 75-24-1 et seq.

(3) (a) Any person suffering a pecuniary |oss because of an
intentional violation of this act may bring an action in any court
of conpetent jurisdiction and shall recover:

(1) Costs;

(i1i) Reasonable attorney’s fees; and

(ti1) The greater of Five Hundred Doll ars
($500.00) or twi ce the amount of the pecuniary | oss.

(b) It is evidence of intent if the violation occurs
after the Ofice of the Attorney General has notified a sponsor
that the sponsor is in violation of this act.

(4) The relief provided in this section is in addition to
remedi es or penalties otherwi se available in regard to the sane
conduct under | aw or under other statutes of this state.

SECTION 4. (1) Advertising Media Exenpt. Nothing in this

act creates liability for the acts by the publisher, owner, agent,
or enpl oyee of a newspaper, periodical, radio station, television
station, cable television station system or other advertising
medi um ari sing out of the publication or dissem nation of a
solicitation, notice, or pronotion governed by this act, unless

t he publisher, owner, agent, or enployee had know edge that the
solicitation, notice, or pronotion violated the requirenents of
this act, or had a financial interest in the solicitation, notice,
or pronotion.

(2) Free Prize Pronotions. (a) This act does not apply to
sponsors of prize pronotions where all prizes are awarded
absolutely for free and there is no opportunity for the paynent of
noney fromthe person to the sponsor or any agent of the sponsor.

(b) The fact that a prize pronotion makes provision for
entry into the contest or eligibility for the prize w thout any

paynent does not exenpt the prize pronotion or its sponsor from
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the provisions of this act where the prize pronotion requires, or
creates the reasonable inpression of requiring, or allows the
person to pay, any noney as a condition of receiving, or in
conjunction with allowi ng the person to receive, use, conpete for,
or obtain a prize or information about a prize.

(c) If the prize pronotion provides any opportunity for
any paynment by the person to the sponsor for any reason,
regardl ess of whether such paynent is required, and regardl ess of
how such paynment is denom nated, this exenption shall not apply.

(3) Loss of Exenption. Any willful failure of a seller
claim ng exenption under subsection (3) of this section to conply
with all of the terns of the exenption shall render a claimof
exenption void, and such seller shall be bound to fully conply
with the provisions of this act.

(4) Exenption for Gamng Activity. This act does not apply
to gaming activities permtted and regul ated by the Gam ng Control
Act, Section 75-76-199 et seq., and the Charitable Bingo Law,
Section 97-33-50 et seq.

SECTION 5. A sponsor shall not do any of the follow ng:

(a) Ofer a prize to any person except in accordance
with the requirenents of this act;

(b) (i) Deliver a witten prize notice, or an envel ope
containing a witten prize notice, that contains | anguage, or is
designed in a manner, that woul d have the tendency or capacity to
m sl ead i ntended recipients as to the source of the witten prize
noti ce;

(i) This prohibition includes, but is not limted
to, a witten prize notice or envel ope which indicates that the
notice or envel ope originates froma governnment agency, public
utility, insurance conpany, consuner reporting agency, debt
collector, or law firm unless the witten prize notice or
envel ope originates from such source;

(c) Represent directly or by inplication that the
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nunber of persons eligible for the prize is limted or that a
person has been selected to receive a particular prize, unless the
representation is true;

(d) Represent that a person is a winner or finalist,
has been specially selected, is in first place, or is otherw se
anong a limted group of persons with an enhanced |i kel i hood of
receiving a prize, or that a person is entering a contest,
sweepst akes, drawi ng, or other conpetitive enterprise fromwhich a
single winner or select group of winners will receive a pri ze,
when in fact the enterprise is a pronotional schene designed to
make contact with prospective customers and all or a substantial
nunber of those receiving the notice are awarded the sane pri ze;

(e) (i) Represent directly or by inplication that a
person will have an increased chance of receiving a prize by
maki ng nul tiple or duplicate purchases, paynents, or donations, or
by entering a gane, draw ng, sweepstakes, or other contest nore
than one (1) tine, unless the representation is true;

(i1i) A sponsor is deened to have made such
representation if the sponsor delivers one (1) or nore prize
notices to a person after the person has al ready nade a purchase,
paynent, or donation to the sponsor for the same pronotion, or has
al ready entered the sanme gane, drawi ng, sweepstakes, or other
contest, unless the sponsor can denonstrate a bona fide error even
t hough the sponsor has inpl enented procedures reasonably designed
to prevent such duplication;

(f) Represent directly or by inplication that a person
is being notified a second or final tinme of the opportunity to
receive or conpete for a prize, unless the representation is true;

(g) Represent directly or by inplication that a prize
notice is urgent, or otherw se convey an inpression of the urgency
by use of description, narrative copy, phrasing on an envel ope, or
simlar nmethod, unless there is alimted time period in which the

reci pient nmust take sonme action to claimor be eligible to receive
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a prize, and the date by which such action is required appears in
i mredi ate proximty to each representation of urgency and in the
sanme type size and bol dness as each representation of urgency;

(h) (i) Knowingly sell, rent, exchange, transfer, or
ot herwi se furnish to or purchase from other persons, financial
data regardi ng M ssissippi consuners disclosed in connection with
a prize pronotion not in conpliance with this act;

(1i) For purposes of this act, financial data
i ncludes credit card nunbers, bank account nunbers, other paynent
devi ce nunbers, and dollars spent on prize pronotions which are
not in conpliance with this act; or

(1) Request an individual to disclose the individual’s
phone nunber, age, birthdate, credit card ownership, or financial
data in connection with a prize pronotion which is not in
conpliance with this act.

SECTION 6. (1) No sponsor shall offer a prize, nor shall a

sponsor use any solicitation, whether witten or oral, and however
comuni cated, that offers a prize, unless the person to whom such
offer is made has first received a witten prize notice containing
the information required in subsections (2) and (3) of this
secti on.

(2) A witten prize notice nust contain each of the
fol | ow ng:

(a) The true nane or nanes of the sponsor and the
address of the sponsor’s actual principal place of business;

(b) The retail value of each prize the person receiving
the notice has been selected to receive or nay be eligible to
recei ve

(c) A statenment of the person’s odds of receiving each
prize identified in the notice;

(d) Any requirenent that the person pay shipping or
handling fees or any other charges in order to obtain or use a

prize, or any fees required to obtain information about a prize,
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i ncludi ng the nature and anmount of such charges;

(e) If the receipt of the prize is subject to a
restriction, a statenent that a restriction applies, and a
description of the restrictions;

(f) Any limtations on eligibility for the prize; and

(g) |If a sponsor represents that the person is a
“Wnner”, is a “finalist”, has been “specially selected”, is in
“first place”, or is otherwise anong a limted group of persons
wi th an enhanced |ikelihood of receiving a prize, the witten
prize notice must contain a statenent of the maxi num nunber of
persons in the group or purported group with this enhanced
i kelihood of receiving a prize.

(3) The information required by subsection (2) of this
section nust be presented in the followi ng form

(a) The retail value and statenent of odds required
under subdivisions (2)(b) and (c) of this section nust be stated
in imediate proximty to each identification of a prize on the
witten notice, and nust be in the sane size and bol dness of type
as the reference to the prize;

(b) The statenent of odds nust include, for each prize,
the total nunber of prizes to be given away and the total nunber
of witten prizes to be distributed;

(c) The nunber of prizes and witten prize notices mnust
be stated in arabic nunerals;

(d) The statenent of odds nust be in the follow ng

form ___ (nunber of prizes) out of __ (notices distributed)”;
(e) If a person is required to pay shipping or handling

fees or any other charges in order to obtain a prize, to be

eligible to obtain a prize, to obtain information about a pri ze,

or to otherwi se participate in the contest, the foll ow ng

statenent nust appear in imediate proximty to each listing of

the prize in the witten prize notice, in not less than ten (10)

poi nt bold face type: “YOU MUST PAY $  TO RECEIVE TH S | TEM
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or “YOU MUST PAY $ _ TO COWETE FOR THI S I TEM or “YOU MJST PAY
$  TO OBTAIN | NFORVATI ON ABOUT THI S | TEM', whichever is
appl i cabl e; and

(f) A statenent required under subdivision (2)(g) of
this section nmust appear in imediate proximty to each
representation that the person is anong a group of persons with an
enhanced |ikelihood of receiving a prize, and nust be in the sane
si ze and bol dness of type as the representation.

SECTION 7. A sponsor who represents to a person that the

person has been awarded a prize shall, not later than thirty (30)
days after maeking a representation, provide the person with the
prize, or with a voucher, certificate, or other docunent giving
t he person the unconditional right to receive the prize, or shal
provi de the person with either of the following itens selected by
t he person:

(a) Any other prize listed in the witten prize notice
that is available and that is of equal or greater val ue; or

(b) The retail value of the prize, as stated in the
witten notice, in the formof cash, a noney order, or a certified
check.

SECTION 8. (1) Al provisions of this act apply to prize

of fers nmade by way of tel ephone comruni cati on.

(2) Sponsors of such offers shall not solicit or accept the
paynent of any noney from any person unless that person has first
received the witten prize notice as required by this act.

(3) No sponsor shall solicit or utilize in any fashion any
credit card or bank account information from any person unl ess
that person has first received a witten prize notice as required
by this act.

(4) |If a sponsor contacts a person by tel ephone after that
person has first received a witten prize notice as required by
this act, the sponsor shall specifically identify the witten

prize notice and shall by oral disclosure communicate al
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262 disclosures required by Section 6 of this act prior to soliciting
263 or accepting any noney from any person and prior to soliciting or
264 accepting any credit card or bank account information from any
265 person.

266 SECTION 9. This act shall take effect and be in force from
267 and after July 1, 2000.
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