M SSI SSI PPl LEG SLATURE REGULAR SESSI ON 2000

By: Chaney, King To: Education

SENATE BILL NO 2658
(As Passed the Senate)

AN ACT TO AMEND SECTIONS 37-9-17 AND 37-9-59, M SSI SSI PP
CODE OF 1972, TO REQUI RE FI NGERPRI NTI NG AND CRI M NAL RECORDS
BACKGROUND CHECKS FOR NEW PUBLI C SCHOOL LI CENSED AND NONLI CENSED
EMPLOYMENT APPLI CANTS, TO PROHI BI T THE EMPLOYMENT OF PERSONS
DETERM NED THROUGH SUCH FI NGERPRI NTI NG OR BACKGROUND CHECKS TO BE
QU LTY OF CERTAIN FELONI ES, TO AUTHORI ZE WAI VERS FOR M TI GATI NG
Cl RCUMSTANCES AND TO PROVI DE | MMUNI TY TO SCHOOL DI STRI CTS AND
SCHOCL DI STRI CT EMPLOYEES REGARDI NG CERTAI' N EMPLOYMENT DECI SI ONS
TO AMEND SECTI ON 45-31-3, M SSI SSI PPl CODE OF 1972, TO DELETE THE
10 STATE DEPARTMENT OF EDUCATI ON AS THE EMPLOYER OF SCHOOL DI STRI CT
11 PERSONNEL FOR PURPOSES OF THE CRI M NAL BACKGROUND CHECK LAW AND
12 FOR RELATED PURPGCSES.

OCO~NOUIARWNE

13 BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI
14 SECTION 1. Section 37-9-17, M ssissippi Code of 1972, is

15 anended as foll ows: [ RDD1]

16 37-9-17. (1) On or before April 1 of each year, the

17 principal of each school shall recommend to the superintendent of
18 the school district the licensed enpl oyees or noninstructional

19 enployees to be enployed for the school involved except those

20 licensed enpl oyees or noninstructional enployees who have been

21 previously enpl oyed and who have a contract valid for the ensuing
22 scholastic year. |If such recommendations neet with the approval
23 of the superintendent, the superintendent shall reconmend the

24  enpl oynent of such |icensed enpl oyees or noninstructional

25 enpl oyees to the school board, and, unless good reason to the

26 contrary exists, the board shall elect the enployees so

27 recommended. If, for any reason, the school board shall decline
28 to elect any enpl oyee so recomended, additional recomendations
29 for the places to be filled shall be nade by the principal to the
30 superintendent and then by the superintendent to the school board

31 as provided above. The school board of any school district shal
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be authorized to designate a personnel supervisor or another
princi pal enployed by the school district to recomrend to the
superintendent |icensed enpl oyees; however, this authorization
shall be restricted to no nore than two (2) positions for each
enpl oyment period for each school in the school district. The
school board of any school district shall be authorized to
desi gnate a personnel supervisor or another principal enployed by
the school district to accept the recommendati ons of principals or
their designees for licensed enployees and to transmt approved
recomrendati ons to the board; however, this authorization shall be
restricted to no nore than two (2) positions for each enpl oynent
period for each school in the school district.

When the |icensed enpl oyees have been el ected as provided in
t he precedi ng paragraph, the superintendent of the district shal
enter into a contract with such persons in the nmanner provided in
this chapter.

|f, at the comrencenent of the schol astic year, any |icensed
enpl oyee shall present to the superintendent a |icense of a higher
grade than that specified in such individual's contract, such
i ndi vidual may, if funds are available from m ni mrum educati on
program funds of the district, or fromdistrict funds, be paid
from such funds the anpbunt to which such higher grade |icense
woul d have entitled the individual, had the |license been held at
the tinme the contract was executed.

(2) The superintendent of the school district shall require

that current crimnal records background checks and current child

abuse reqgistry checks are obtained, and that such crimnal record

information and reqgistry checks are on file for any new hires

applving for enploynent as a licensed or nonlicensed enpl oyee at a

school not previously enployed in such school district prior to

July 1, 2000. In order to determne the applicant's suitability

for enploynment, the applicant shall be fingerprinted. If no

disqualifying record is identified at the state level, the

fingerprints shall be forwarded by the Departnent of Public Safety

to the FBI for a national crinmnal history record check. The fee

for such fingerprinting and crimnal history record check shall be

paid by the applicant, not to exceed Fifty Dollars ($50.00).
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(3) If such fingerprinting or crimnal record checks

disclose a felony conviction, gquilty plea or plea of nolo

contendere to a felony of possession or sale of drugs, nurder,

nansl| aughter, arned robbery, rape, sexual battery, sex offense

listed in Section 45-31-3(1), child abuse, arson, grand | arceny,

burglary, gratification of lust or aggravated assault which has

not been reversed on appeal or for which a pardon has not been

granted, the new hire shall not be eligible to be enployed at such

school. Any enploynent contract for a new hire executed by the

superi ntendent of the |l ocal school district shall be voidable if

the new hire receives a disqualifying crimnal record check

However, the school board may, in its discretion, allow any

applicant aggrieved by the enpl oynent decision under this section

to appear before the board, or before a hearing officer designated

for such purpose, to show mtigating circunstances which may exi st

and allow the new hire to be enpl oyed at the school. The school

board may grant wai vers for such mtigating circunstances, which

shall include but not be limted to: (a) age at which the crine

was committed; (b) circunstances surrounding the crinme; (c) length

of tine since the conviction and crinmnal history since the

conviction; (d) work history; (e) current enploynent and character

references; (f) other evidence denonstrating the ability of the

person to performthe enploynent responsibilities conpetently and

that the person does not pose a threat to the health or safety of

the children at the school.

(4) No school district or school district enpl oyee shall be

held liable in any enploynent discrimnation suit in which an

all egation of discrinmination is nmade regardi ng an enpl oynent

deci si on authorized under this Section 37-9-17.

SECTION 2. Section 37-9-59, M ssissippi Code of 1972, is
anended as fol |l ows: [ RDD2]
37-9-59. For inconpetence, neglect of duty, imoral conduct,

i nt enrperance, brutal treatment of a pupil or other good cause the
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superi ntendent of schools may dism ss or suspend any |icensed

enpl oyee in any school district. The superintendent of schools

may use fingerprinting or the crimnal records background check

procedure provided under Section 37-9-17 in investigating and

t aki ng enpl oynent action agai nst licensed or nonlicensed enpl oyees

under this section. Before being so dism ssed or suspended any

I i censed enpl oyee shall be notified of the charges against himand
he shall be advised that he is entitled to a public hearing upon
said charges. In the event the continued presence of said

enpl oyee on school prem ses poses a potential threat or danger to
the health, safety or general welfare of the students, or, in the
di scretion of the superintendent, nmay interfere with or cause a

di sruption of normal school operations, the superintendent may

i mredi ately rel ease said enpl oyee of all duties pending a hearing
if one is requested by the enployee. 1In the event a |licensed

enpl oyee is arrested, indicted or otherwi se charged with a felony
by a recogni zed | aw enforcenent official, the continued presence
of the licensed enpl oyee on school prem ses shall be deened to
constitute a disruption of normal school operations. The school
board, upon a request for a hearing by the person so suspended or
removed shall set a date, time and place for such hearing which
shall be not sooner than five (5) days nor later than thirty (30)
days fromthe date of the request. The procedure for such hearing
shall be as prescribed for hearings before the board or hearing
officer in Section 37-9-111. Fromthe decision made at said

heari ng, any licensed enployee shall be allowed an appeal to the
chancery court in the sanme nanner as appeals are authorized in
Section 37-9-113. Any party aggrieved by action of the chancery
court may appeal to the M ssissippi Supreme Court as provided by
law. In the event that a licensed enployee is i mediately
relieved of duties pending a hearing, as provided in this section,
sai d enpl oyee shall be entitled to conpensation for a period up to

and including the date that the initial hearing is set by the
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school board, in the event that there is a request for such a
hearing by the enployee. 1In the event that an enpl oyee does not
request a hearing within five (5) cal endar days of the date of the
notice of discharge or suspension, it shall constitute a waiver of
all rights by said enpl oyee and such di scharge or suspension shal
be effective on the date set out in the notice to the enpl oyee.

The school board of every school district inthis state is
her eby prohibited from denyi ng enpl oynent or reenploynent to any
person as a superintendent, principal or licensed enpl oyee, as
defined in Section 37-19-1, or as a noninstructional personnel, as
defined in Section 37-9-1, for the single reason that any eligible
child of such person does not attend the school systemin which
such superintendent, principal, |icensed enpl oyee or
noni nstructional personnel is enployed.

SECTI ON 3. Section 45-31-3, M ssissippi Code of 1972, is
anended as fol | ows: [ RDD3]

45-31-3. As used in this chapter, the foll owi ng words and
phrases shall have the neani ngs indicated unless the context
clearly indicates otherw se:

(a) "Authorized enployer representative"” shall mean the
chi ef executive officer or chief staff nmenber of an enpl oyer, as
defined in paragraph (g) of this section, who has been authorized
by the authorizing agency to receive on behalf of the enployer sex
of fense crimnal history record information about present and
prospective enpl oyees of the enployer.

(b) "Authorizing agency” shall nmean the Ofice of the
Attorney Ceneral which reviews, approves or disapproves
applications fromenpl oyer representatives for authorization to
recei ve sex offense crimnal history record information

(c) "Responding agency" shall nean the M ssissipp
H ghway Safety Patrol and |ocal |aw enforcenment agencies, which
respond to requests from aut horized enpl oyer representatives for

sex offense crimnal history record information
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(d) "Child" shall nmean any person under eighteen (18)
years of age.

(e) "Disposition” shall nean an official determ nation
indefinitely postponing or termnating further action in a
crimnal proceeding or an official outcone of a crimnal
proceedi ng, including but not limted to acquittal, dism ssal of
the charge, finding of not guilty or acquittal by reason of
insanity, nolle prosequi decision, pretrial diversion decision,
appeal, or a determnation of guilt based on a conviction, guilty
pl ea, or plea of nolo contendere; any sentence inposed in
connection with such determ nation; and any grant of executive
cl enency or pardon

(f) "Enployee" shall mean a person who renders tinme and
services to an enployer, and whose regul ar course of duties places
that person in a position:

(i) To exercise supervisory or disciplinary
control over children; or

(i1i) To have direct access to or contact with
children served by the enpl oyer; or

(i) To have access to information and records
mai nt ai ned by the enployer relating to identifiable children
served by the enpl oyer.

For the purposes of this chapter, "enployee" includes
any vol unteer, any prospective enpl oyee, and any prospective
vol unt eer.

(g) "Enployer" shall mean a business, nonprofit or
vol unt eer organi zation, a unit of such business or organization,
or a unit of governnent not responsible for |aw enforcenent whose
enpl oyees regul arly render services to children, including but not
limted to care, treatnent, transportation, instruction,
conpani onshi p, entertai nment or custody. * * *

(h) "Enployer representative" shall mean the chi ef

executive officer or chief staff nmenber of an enpl oyer, as defined
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in paragraph (g) of this section, who applies to the authorizing
agency for authorization to receive on behalf of the enployer sex
of fense crimnal history record information about present and
prospective enpl oyees of the enployer.

(1) "Sex offense"” shall nean any of the follow ng
of f enses:

Section 97-3-65, M ssissippi Code of 1972, relating to
t he carnal know edge of a child under fourteen (14) years of age;

Section 97-3-95, M ssissippi Code of 1972, relating to
sexual battery;

Section 97-5-21, M ssissippi Code of 1972, relating to
seduction of a child under age eighteen (18);

Section 97-5-23, M ssissippi Code of 1972, relating to
the touching of a child for lustful purposes;

Section 97-5-27, M ssissippi Code of 1972, relating to
t he di ssem nation of sexually oriented material to children;

Section 97-5-33, M ssissippi Code of 1972, relating to
the exploitation of children;

Section 97-5-41, M ssissippi Code of 1972, relating to
t he carnal know edge of a stepchild, adopted child, or child of a
cohabi tati ng partner;

Section 97-29-59, M ssissippi Code of 1972, relating to
unnatural intercourse; or

Any other offense committed in another jurisdiction
which, if committed in this state, would be deened to be such a
crime without regard to its designation el sewhere.

(j) "Sex offense crimnal history record informtion”
shall nmean information relating to any sex offense enunerated in
paragraph (i) of this section which is specifically identifiable
to an individual, consisting of descriptions and notations of
arrests, charges, and all dispositions, if any.

SECTION 4. This act shall take effect and be in force from
and after July 1, 2000.
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