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SENATE BI LL NO. 2559

AN ACT TO CREATE AN ORGANI C CERTI FI CATI ON PROGRAM TO BE
DEVELOPED AND | MPLEMENTED BY THE DEPARTMENT OF AGRI CULTURE AND
COMVERCE FOR THE PURPOSE OF DI STI NGUI SHI NG AND REGULATI NG THE SALE
OF ORGANI C FOCOD; TO PROVI DE DEFI NI TI ONS; TO REQUI RE PERSONS TO
BECOVE CERTI FI ED BY THE DEPARTMENT BEFORE SELLI NG ORGANI C FOOD; TO
PROVI DE CERTI FI CATI ON REQUI REMENTS; TO REQUI RE CERTAI N | NSPECTI ON
AND RENEWAL FEES; TO PROVI DE PENALTI ES FOR VI OLATI ONS OF TH S ACT;
TO PROVI DE HEARI NG PROCEDURES FOR PERSONS ACCUSED OF VI CLATI NG
TH' S ACT; AND FOR RELATED PURPOSES.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SS| PPI :

SECTION 1. For the purpose of this act, the followi ng terns
shal | have the foll ow ng neanings:

(a) "Agricultural product” nmeans any agricul tural
commodity or product, whether raw or processed, including any
commodity or product derived fromlivestock that is marketed for
human or |ivestock consunpti on.

(b) "Certified organic farn nmeans a farmor portion of
a farmor a site where agricultural products or livestock are
produced, that is certified by the departnent as utilizing a
system of organic farm ng.

(c) "Comm ssioner” neans the Comm ssioner of the
M ssi ssi ppi Departnment of Agriculture and Comrerce.

(d) "Departnent” neans the M ssissippi Departnent of
Agricul ture and Comer ce.

(e) "EPA" neans the United States Environnental
Protection Agency.

(f) "Farmplan" nmeans a plan of nmanagenent of an
organic farmthat has been agreed to by the producer or handl er

and the departnent and that includes witten plans concerning al
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aspects of agricultural production or handling including all
practices required under this act.

(g) "FDA" neans the United States Food and Drug
Admi ni strati on.

(h) "Greenhouse unit" or "unit" neans a structure
i ntended or used for the production of agricultural products.

(1) "Handler" means any person engaged in the business
of handling agricultural products, except such termshall not
include final retailers of agricultural products that do not
process agricul tural products.

(j) "Livestock"”™ nmeans any cattle, sheep, goats, sw ne,
poultry, equine animals used for food or in the production of
food, fish or other seafood used for food, wild or donesticated
ganme, or other nonplant life.

(k) "Mssissippi organic materials and practices
(MOWP) " neans a |list of approved and prohi bited substances and
practices as adopted.

(1) "Organic farm ng" nmeans a food production system
based on farm managenent nethods or practices that rely on
buil ding soil fertility by utilizing crop rotation, recycling of
organi c wastes, application of unsynthesized m nerals and, when
necessary, nechani cal, botanical or biological pest control.

(m "Oganic food" neans a food which is | abel ed as
organi c or organically grown and whi ch has been produced,
transported, distributed, processed and packaged w t hout the use
of synthetic pesticides, synthetically conpounded fertilizers,
synt hetic grow h hornones, genetically nodified organi sns or
artificial radiation and which has been verified by the departnent
as conplying with all provisions of this act.

(n) "Organically nmanaged or produced” nmeans an
agricultural product that is produced and handl ed i n accordance
with all the provisions of this act and any regul ati ons adopt ed
t her eunder .

(o) "Person" neans an individual, group of individuals,
corporation, association, organization, cooperative or other
entity.

(p) "Pesticide" means any substance or m xture of
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substances i ntended for preventing, destroying, repelling or
mtigating any pest and any substance or conbi nati on of substances
i ntended for use as a plant regulator, defoliant, desiccant or any
substance the conm ssioner determ nes to be a pesticide.

(q) "Processing"” neans cooking, baking, heating,
drying, mxing, grinding, churning, separating, extracting,
cutting, fernenting, eviscerating, preserving, dehydrating,
freezing or otherwi se manufacturing and includes the packagi ng,
canning, jarring or otherw se enclosing food in a container.

(r) "Producer" neans a person who engages in the
busi ness of grow ng or producing food, feed, ornanental plants and
i vestock.

(s) "Prohibited substances, fertilizers, materials,
pestici des" nmean those substances, fertilizers, materials,
pesticides or practices prohibited by this act or regulations from
use in a certified organic farm ng operation.

(t) "Restricted" neans substances and practices which
use is |limted or qualified by the comm ssioner.

(u) "Tolerance"” neans the anmount of a pesticide
permtted on raw or processed agricultural comoditi es.

SECTION 2. The department nay adopt any rul es and

regul ati ons necessary for the enforcenment and adm nistration of
this act, including, but not limted to:
(a) Crop, livestock and dairy production standards;
(b) Manufacturing, processing, packaging and | abeling
st andar ds;
(c) A nmterials list of permtted and prohibited
subst ances;
(d) Procedures governing the certification process; and
(e) Standards and procedures for approving out-of-state

organi ¢ products and ingredients.
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SECTION 3. (1) Any producer who sells or intends to sel

organic food shall apply to the departnment for certification in
accordance with this act.

(2) An applicant for certification nust docunent that the
| and, individual field or greenhouse units to be certified shal
be managed organically. Docunentation for certification shall be
in the formof a detailed, three-year farmplan for land, fields
or units and in a format acceptable to the departnent. The
application shall be reviewed by the organic certification program
director.

(3) The farmplan shall include:

(a) Three-year rotation and nutrient-stabilization
pl ans for each field or unit under organic managenent;

(b) One-year, agronomc field-by-field crop practice
and spray plans for each field or unit of the farmwhich is
or gani cal | y managed;

(c) A nmp of the field to be organically nanaged which
also indicates all buffer zones and their width, with at |east a
thirty-foot buffer zone separating | and managed organically from
other cultivated agricultural land and at |east a fifteen-foot
buffer zone separating greenhouse units nanaged organically from
ot her wunits;

(d) A description of facility and nmethods that shall be
used to keep organically-mnaged crops and |ivestock from
post - harvest segregated from nonorgani cal | y- managed crops and
l'i vest ock;

(e) A description of facilities and nmethods that w ||
be used to keep farm equi pnment from contam nating
organi cal | y-managed fields; and

(f) A description of facilities and nmethods that shal
be used to store and handl e prohibited materials separately from
permtted material s.

(4) A crop grown in an organically-mnaged field, any part
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of which is located within thirty (30) feet of a field to which a
prohi bi ted pesticide has been applied, shall be tissue-tested for
resi dues of that pesticide before the harvest of the organic crop.

(5) The department shall not certify a field as
organi cal l y-managed that is part of a farmunless there exi st
di stinct, defined boundaries between fields under organic
managenent and ot her fi el ds.

(6) The department shall not certify land that has no
previous history as cultivated cropland, orchard or inproved
pasture, and that is being converted to organic for the sole
pur pose of replacing | and abandoned because of chem cal
contam nation or depleted fertility resulting from previ ous
f arm managenent practi ces.

(7) In order to be certified, greenhouse units must be used
solely for organically-produced agricultural products in
conpliance with this act and applicabl e regul ati ons.

(8) An applicant for certification shall present soi
fertility test results for each field or greenhouse unit to be
certified initially and every third year thereafter.

(9) An applicant shall also present the results of water
residue and plant-tissue tests as required by the departnent.

(10) The departnent shall reserve the right to use a
certification rating systemin evaluating the application.

SECTION 4. (1) Every precaution shall be taken to avoid

pesticide or other contam nating residues on agricultural products
sold or |abeled as organic. |In cases of unavoi dabl e environnent al
contam nation, residues shall not exceed the limts set by the
departnment. For any substance not currently regul ated by federal
| aw, the departnment nay set appropriate action |evels.

(2) The department shall sanple a percentage of organic raw
agricultural comvpdities and organi c processed food products as
part of the state pesticide residue nonitoring program Results

obtai ned from organi c produce and organically processed product
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sanpl es shall be conpiled in a separate annual report and
submtted to the United States Departnent of Agriculture.

(3) If a pesticide residue or residue of another prohibited
substance is found on an organic raw agricultural commodity or an
organi cally processed product by a state pesticide residue
nmonitoring program the departnment may conduct an investigation of
t he appropriate handl er, producer or processor.

(4) The department nmay conduct periodic residue testing of
agricultural products sold as organic in the follow ng situations:

(a) In cases of pesticide drift;

(b) Wen farmor handling facility inspection |eads to
suspi ci on of residue problens;

(c) Suspicion that the soil harbors contam nants;

(d) Suspicion that irrigation water or rainfal
cont ai ns residues;

(e) During the thirty-six-nonth period i medi ately
following treatnent of a certified organic farmby a state or
federal energency spray progran or

(f) In response to conplaints, or to follow up on
positive residue testing results fromfederal, state, or |ocal

government testing.

SECTION 5. (1) The departnent may certify a crop as organic
only if harvest occurs at least three (3) years after the nost
recent use of a prohibited pesticide and at |east three (3) years
after the nost recent use of a prohibited fertilizer.

(2) Farnmers, growers or producers may be certified as
"transition to organic" within the three-year period required for
being certified as organi c pursuant to subsection (1) of the
section. A "transition to organic" certification shall not exceed

three (3) consecutive years for the same farmunit.
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SECTION 6. If a certified farm field or greenhouse unit is

removed from organi c managenent, it may be recertified after
passage of three (3) years without the application of a prohibited
pesticide and two (2) years wi thout the application of a
prohibited fertilizer or other prohibited naterial.

SECTION 7. (1) The follow ng records shall be kept for each

farm field or other agricultural production unit for which
application for certification is made:

(a) Copies of farm questionnaires devised by the
department and conpl eted by applicants for certification;

(b) Field-by-field or unit-by-unit fertilization,
croppi ng and pest managenent histories;

(c) Records of all |aboratory analyses performed for a
farm including soil tests, plant-tissue tests, forage tests,
bacteria counts and residue tests for toxic contam nants in soil,
water or crops for at least three (3) years and nade avail able for
review by the departnent;

(d) Records of all crops produced shall show by | ot,
bin or shipnment nunbers and dates which field a particular |ot
canme from

(e) A producer of both organic produce and nonorganic
produce on the sanme farmshall keep separate records for each of
these two (2) categories. The sales records shall include
verification docunents such as questionnaires, farm plans,
affidavits, inspection reports, |aboratory anal yses and docunents
showi ng the path taken by an organic food product through
post - harvest handling and distri bution;

(f) O her docunentation required to conplete the
application for certification or recertification as required under
Section 3 of this act.

(2) The followi ng records shall be kept for processors:

(a) The departnent-devised questionnaire covering al

nonfarm aspects of food processing and manufacturing, if
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applicable, to be prepared for each stage of the processing where
a food is substantially changed fromits previous state and
covering every aspect of the product relevant to the departnent’s
certification standards; and

(b) Notarized affidavits and agreenents decl aring that
the information they provide is accurate.

(3) (a) The departnent shall conduct a m ni mum of one (1)
on-site inspection per year of every farmor processing facility
for which a questionnaire is required; and

(b) These inspections shall be reported on a form

signed by a departnent inspector that include the follow ng
i nformati on:

(1) CObservations about the condition of the farm
or processing facility;

(1i) Coments about the use of restricted or
prohi bited practices and materials; and

(tii) An optional certification rating of the
oper ati on.

(4) The departnment may conduct unannounced inspections of
certified producers and certified processors.

SECTION 8. (1) The departnent nmay conduct or provide for

audits of all documents used to verify that certified products
nmeet organi ¢ standards.
(2) These audits shall include, where appropriate:

(a) An inventory audit, a listing of the formul ations
of the product, percent accuracy in |abeling, the amobunt bought
and sold per product and producer or destination and the nunber of
vendors and anount of product per vendor; or

(b) A farmaudit, listing the amounts sold per product,
date and destination and the area and |ocation planted of each
product with dates of harvest.

(3) Information contained in audit records that is exenpt

under the Public Records Act of M ssissippi shall remain
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confidential. Such exenpt confidential information shall include,
but not be limted to:

(a) Information that, if released, would give advantage
to conpetitors or bidders; and

(b) Trade secrets and comrercial or financial
i nformati on obtained froma person and privileged or confidenti al
by statute or judicial decision.

SECTION 9. (1) Applications submtted under this act shal

be in witing on a formprescribed by the departnent.

(2) A separate application shall be submtted for each farm
farmunit, processing plant, distribution facility or retai
oper ati on.

(3) Applications and verification docunents shall be
submtted to the M ssissippi Departnment of Agriculture and
Conmer ce.

(4) The department shall authorize retailers and
distributors to use the M ssissippi certified organic mark upon
satisfactory conpletion and approval of a departnent application
form

(5) Al applicants entitled to use the mark shall be subject

to inspection by the departnent.

SECTION 10. (1) The following conditions apply generally to
the retail sale of organic products:

(a) Any person selling organic products shall be
certified by the departnent, shall renew certification annually
and shall abide by the provisions of this act.

(b) A certified retailer may use the departnent
approved mark to identify only certified organic or transition to
organi ¢ food produced in M ssissippi by a departnent certified
pr oducer.

(c) Products bearing a M ssissippi organic or
transitional organic mark shall be easily identifiable to

consuners and shall be clearly distinguishable fromsimlar
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products that are not M ssissippi certified or transitional
or gani c.

(d) Acertified retailer may sell or hold out for sale
as organic those agricultural products that have been certified as
organi cally produced by the official certifying agent for the
state of origin.

(2) Avretailer or distributor shall have in place physical
facilities and managenent procedures adequate to prevent
commi ngling of organic food or organic products with other
nonor gani ¢ or contam nated food or products during distribution or
st ocki ng.

SECTION 11. (1) The departnent shall not certify drugs or

drug ingredients under this act.

(2) No person may use a M ssissippi certified organic mark
in connection with, nor represent as M ssissippi certified
organi c, any product or any ingredient of a product that is
regul ated as a drug or that has been determ ned by a state or
federal agency of conpetent jurisdiction to be subject to
regul ati on as a drug.

(3) No person may use a M ssissippi certified organic mark
or represent any product or ingredient as M ssissippi certified
organic in an advertisenent including, but not [imted to, a

printed or broadcast advertisenent, "advertorial," flier,
poi nt - of - purchase material, signage or other printed nmaterial,
t hat makes medi ci nal cl ai ns.

SECTION 12. (1) The departnment shall performinspections of

certified producers, processors, retailers, distributors and
applicants for certification at a tine when nornmal production,
post - harvest or sales activity can be observed.

(2) The departnent may issue a stop sale on products that
falsely or erroneously claimto be organic. The stop sale may be
l[ifted at such tinme as the seller can show

(a) That the products were organically nmanaged in
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conpliance with this act and regul ations or that of the state of
origin; or

(b) That he agrees to drop any claimthat the products
wer e organically produced.

(3) The departnment nmay conduct unannounced inspections in
cases of suspected violations of standards.

(4) Any person with cause to believe that any provision of
this act has been violated may file a witten or oral conpl aint
with the departnent setting forth the facts of the all eged
vi ol ati on.

(5) The departnment shall maintain for three (3) years
records of all conplaints, investigations, and renedi al actions.
These records shall becone part of the reviewi ng record of any
proceedi ng involving a certified person or applicant for
certification.

SECTION 13. (1) Producers and processors participating in

the departnent’s organic certification programw || be charged an
i nspection fee and an annual renewal fee. Retailers and
di stributors shall be charged an application fee for the initial
i nspection conducted by the departnent in accordance with this act
and the regul ati ons and an annual renewal fee.

(2) The inspection fee shall be paid by the new applicant
and those applicants renewing certification, and shall be paid in

accordance with the foll ow ng schedul e:

Pr oducer Initial application Renewal
l ess than 5 acres $50. 00 $25. 00
5to 25 acres $75. 00 $50. 00
over 25 acres $150. 00 $50. 00 plus

2.50 per acre

of production

G eenhouse Producer Initial application Renewal
| ess than 250 sq. ft. $50. 00 $25. 00
250 to 1,000 sqg. ft. $75. 00 $50. 00

S. B. No. 2559
00\ SS26\ R694
PAGE 11



359
360
361
362
363
364
365
366
367
368
369
370
371
372
373
374
375
376
377
378
379
380
381
382
383
384
385
386
387
388
389
390
391

over 1,000 sq. ft. $150. 00 $150. 00

Di stributor Initial application Renewal
$150. 00 $150. 00/ year

Processor (other than Initial application Renewa
producer/ processor) $500. 00 $500. 00/ year

Ret ai | er Initial application Renewa

$100. 00 $100. 00

SECTION 14. (1) The labeling, advertising or otherw se

representing of food to be organic by any producer, handl er,
distributor or retailer is prohibited, unless the food conplies
with this act and regul ati ons.

(2) The selling or offering for sale of food as organic
whi ch does not conply with this act or regulations is prohibited.

(3) The buying, selling or offering for sale of any organic
food by any handler, distributor or retailer in violation of this
act or regulations is prohibited.

(4) The use, enploynment, adoption or utilization of the
M ssissippi certified organic mark in the selling, adverti sing,
mar ket i ng, packagi ng or other comrercial handling of food and
fiber product wi thout prior application to and approval by the
departnment is prohibited.

SECTI ON 15. Any person who violates this act or any

regulation is guilty of a m sdeneanor, and shall be punished by
the inmposition of a fine not to exceed Five Hundred Dol |l ars
($500.00) or by inprisonment in the county jail for a termnot to
exceed six (6) nonths, or both.

SECTION 16. (1) If a person violates this act, or rules and

regul ations, adm nistrative proceedi ngs may be brought against the
person by a witten conplaint filed with the departnent. The
matter shall be heard by the organic certification program
director or his designated representative in an informal neeting
bet ween the accused and the programdirector or his designee. |If

the programdirector or his designee finds that the accused did
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commt a violation, the programdirector may levy a civil penalty
agai nst the accused in an anount as authorized by the regul ations
of the departnent, revoke or suspend the registration, |license or
certification of the accused and require the accused to renove the
mark fromthe goods or products that are in violation of this act
before sale. The programdirector or his designee shall render a
witten opinion. |If either party is aggrieved by the findings of
the programdirector or his designee, he nay appeal to the

comm ssioner for a full evidentiary hearing. At the hearing
before the comm ssioner or his designated representative, the
matter shall be heard de novo, the conm ssioner shall have
subpoena power, the w tnesses shall be placed under oath and the
testimony shall be recorded. The conm ssioner or his designee
shall render a witten opinion. |If either party is aggrieved by
the findings of the comm ssioner, he may appeal to the circuit
court of the county of residence of the accused, or, if the
accused is a nonresident of the State of M ssissippi, to the
Circuit Court of the First Judicial District of H nds County,

M ssissippi. |If either party is aggrieved by the findings of the
circuit court, he may appeal to the M ssissippi Suprene Court.

Al fees, costs and penalties collected fromthe accused nay be
retai ned by the departnent for its operating expenses. The
commi ssi oner may expand and anplify the procedures and ot her
matters nmentioned in this section in such rules and regul ati ons
that the comm ssioner deens necessary or desirable to carry out
this section.

(2) Wen any violation of this act or rules and regul ati ons
occurs or is about to occur that presents a clear and present
danger to the public health, safety or welfare requiring inmediate
action, the conm ssioner or any designated representative may
i ssue an order to be effective imedi ately, before notice and a
heari ng that inposes upon the accused a stop sale order, requires

the rel abeling of a product, requires the seizure and sale of a
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product and such ot her neasures as the commi ssioner deens
necessary under the circunstances. The energency order shal
contain findings to this effect and the reasons for its entry.
The order shall contain or be acconpani ed by a notice of
opportunity for hearing which shall provide that a hearing shal
be held if and only if the person subject to the order requests a
hearing within ten (10) days of receipt of the order and notice.
A copy of the order and notice shall be served upon the affected
person by certified mail or by any of the nethods set forth in
Rule 4 of the Mssissippi Rules of Cvil Procedure. Upon a
request for a hearing, a conplaint setting forth the charges shal
be served upon the accused, and the procedure outlined in
subsection (1) of this section shall be followed. If it is
determ ned by the reviewi ng officer or the comm ssioner, or his
desi gnee, that the emergency order was erroneously entered, a
remedy shall be fashioned which will make the affected person
whol e.

SECTION 17. This act shall take effect and be in force from
and after July 1, 2000.
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