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SENATE BI LL NO. 2544

AN ACT TO REVI SE STATUTES RELATI NG TO THE EDUCATI ON OF
EXCEPTI ONAL CHI LDREN, TO AMEND SECTI ONS 37-23-141, 37-23-143,
37-23-145 AND 37-23-147, M SSI SSI PPl CODE OF 1972, TO REVI SE
COVPLAI NT PROCEDURES FOR PARENTS OF SUCH CHI LDREN, PROVI DE FOR
MEDI ATI ON, PROVI DE FOR DUE PROCESS HEARI NGS, ESTABLI SH AND EMPOVNER
AN ADVI SORY COW TTEE FOR SPECI AL EDUCATI ON, PROVI DE FOR THE
ANNUAL RECOGNI TI ON OF | NCLUSI VE PROGRAMS FOR CHI LDREN W TH
Dl SABI LI TIES; TO REPEAL SECTI ON 37-23-11, M SSI SSI PPI CODE OF
1972, WWH CH PROVI DES FOR HEARI NGS REGARDI NG A CHI LD S
| DENTI FI CATI ON, EVALUATI ON AND PLACEMENT, AND PROVI DES FOR DUE
PROCESS HEARI NGS | N SUCH MATTERS; AND FOR RELATED PURPOSES.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI :

SECTION 1. Section 37-23-141, M ssissippi Code of 1972, is
anended as foll ows: [ CRGL]

37-23-141. (1) The State Departnent of Education shal
pronul gate the necessary rules and regulations to establish a
medi ati on system which, at a m ninum shall be avail abl e whenever
a due process hearing under IDEA is requested. The nediation
system shall allow parties the opportunity to resolve such
di sputes involving any matter relating to the identification,
eval uati on or educational placenment of the child, or the provision
of a free appropriate public education to such child.

(2) The State Departnment of Education shall ensure that the
nmedi ati on process is:

(a) Voluntary on the part of the parties;

(b) Not used to deny or delay a parent's right to a due
process hearing under |IDEA or to deny any other rights afforded
under | DEA; and

(c) Conducted by a qualified and inpartial nediator who

is trained in effective nmediation techni ques.
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(3) The State Departnment of Education may establish
procedures to require parents who choose not to use the nediation
process to neet, at a time and | ocation convenient to the parents,
with a disinterested party who is under contract with a parent
training and information center or comrunity parent resource
center in the state established under | DEA, or an appropriate
alternative dispute resolution entity. The purpose of the neeting
is to encourage the use, and explain the benefits, of the
nmedi ati on process to the parents.

(4) The State Departnment of Education shall maintain a |ist
of individuals who are qualified nmediators and know edgeable in
| aws and regulations relating to the provision of special
education and rel ated services.

An i ndividual who serves as a nediator:

(a) May not be an enpl oyee of any public agency;

(b) W©May not have a personal or professional conflict of

i nterest which inpacts his/her objectivity in the nediation; and

(c) Must be qualified and inpartial and trained in

effective nedi ation techni ques;

The role of the nediator is to:

(a) Facilitate communi cati on between the parties in an

i npartial manner;

(b) Chair the neetinq;

(c) Assist the parties in reaching an agreenent;

(d) Assure that the agreenent conplies with federal and

state | aw and requl ati on;

(e) Adjourn the nediation at the request of the parties

to obtain additional information or explore options; and

(f) Terminate nediation if in the nediator's judgnent

the parties are not making progress toward resolving the issue(s)

in dispute;

Al nediators shall receive training in the foll owi ng areas:

(a) State and federal special education |aws and
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requl ati ons;

(b) Procedures for conducting nediation conferences in

an orderly and controll ed manner;

(c) Goup process skills essential to achieving

consensus agreenent;

(d) Phases of nediation;

(e) Procedures for witing a consensus agreenent;

(f) Procedures for debriefing the parties; and

(q)  Any other topics deened necessary by the

M ssi ssi ppi Departnent of Education.

(5) Both parties nust be involved in selecting the nediator.

(6) The state shall bear the cost of the nediation process,
including the costs of all neetings described in this section.

(7) Each session in the nediation process shall be schedul ed
in atinmely manner and shall be held in a location that is
convenient to the parties in dispute.

(8) If the nediation results in agreenent, the concl usi ons

shall be incorporated into a witten aqgreenent and si gned by each

party. |If the nediation does not result in agreenent, the

nedi at or shall docunent the date and the participants at the

meet i ng. No other record of the nmediation shall be nmade.

(9) Discussions that occur during the nediation process
shall be confidential and may not be used as evidence in any
subsequent due process hearings or civil proceedings and the
parties to the medi ation process may be required to sign a
confidentiality pledge prior to the commencenent of such process.

(10) The nediator shall not be called as a witness in any

subsequent proceedings to testify regarding any information gai ned

during the course of nediation; and

(11) Pending the outcone of nediation, no change shall be

nade to the student's classification, programor placenent, unless

both parties agree, or energency relief as part of a request for a

due process hearing is granted by the hearing officer.
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(12) Any federal laws relating to nediati on of speci al

educati on di sputes which are enacted after the effective date of

this section shall supersede this section

SECTI ON 2. Section 37-23-143, M ssissippi Code of 1972, is
anended as foll ows: [ CR&]
37-23-143. (1) The State Departnent of Education shal

foll ow the due process procedures for parents and children

requesti ng hearings under the federal Individuals with

D sabilities Education Act (IDEA), 20 USCS et seq., and

reqgul ati ons pronul gated thereunder, as are specified in this act.

(2) When any public agency directly responsible for the

educati on of exceptional children shall (a) initiate * * * or

change the identification, evaluation, or educational placenent of
the child or the provision of a free appropriate public education

to the child, or (b) refuse to initiate or change the

identification, evaluation or educational placenent of the child

or the provision of a free appropriate public education to the

child, the parent of a child with a disability or the agency shal
have the opportunity to request a state-level inpartial due
process hearing.

(3) The State Departnent of Education shall recruit

applicants for due process hearing officers who shall neet the

criteria set forth in this act. Each applicant shall provide a

conpr ehensi ve di sclosure of his or her professional background and

wor k experience. Applicants nust hold at |l east a master's | evel

degree and have rel evant experience. Current enpl oyees of the

State Departnent of Education, |ocal school districts or special

educati on cooperatives, part-tine contractual school personnel who

serve in a consulting capacity or private providers of special

education facilities or prograns and persons affiliated with

prograns which receive funding fromthe State Departnent of

Educati on shall be disqualified fromserving as due process

hearing officers. The State Superintendent of Education shal
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select qualified persons or organi zations to establish and conduct

training prograns for hearing officers, conpletion of which shal

be a prerequisite to service as a hearing officer. Such training

shall be conducted in an unbi ased manner by educati on and | eqgal

experts, including persons fromoutside of the public education

system Per sons or organi zations receiving any type of

conpensation fromthe State Departnment of Education or a |oca

school district shall be prohibited fromproviding training except

for training related to state education requl ati ons and | aws or

orders fromany court applicable to the public schools of this

state. Training for due process hearing officers shall include,

at a mninmum instruction in federal and state | aws, rules,

requlations, requlatory interpretations and court deci Sions

relating to special education, relevant general education issues,

evi dence, diagnostic procedures, information about disabilities

and techni ques and procedures for conducting effective and

i npartial hearings.

(4) An inpartial due process hearing officer shall be

term nated by the State Departnent of Education for just cause if,

after witten notice is provided, appropriate tinely corrective

action is not taken. For purposes of this subsection, just cause

shall be:

(a) Failure to accept assigned cases w thout good

cause;

(b) Failure or refusal to fulfill duties as a hearing

officer in a tinmely manner;

(c) Consistent disregard for applicable | aws and

requl ations in the conduct of hearings;

(d) Consistent failure to conduct hinself or herself in

a patient, dignified and courteous nanner to parties, wtnesses,

counsel and other participants in hearings;

(e) Failure to accord parties or their representatives

a full and fair opportunity to be heard in matters coning before
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hi mor her;

(f) Violating applicable | aws regardi ng privacy and

confidentiality of records of infornmation;

(q) Manifesting, by words or conduct, bias or prejudice

based upon race, sex, religion, disability or national origin;

(h) Failure to recuse hinself or herself froma hearing

in which he or she has a personal, professional or financial

conflict of interest which he or she knew or should have known

existed at any tine prior to or during the hearing;

(i) Conviction in any jurisdiction of any felony or of

a m sdeneanor involving noral turpitude or dishonesty;

(j) Falsification of a material fact on his or her

application to serve as a due process hearing officer; or

(k) O her nul f easance.

In addition, an inpartial hearing officer who, as a result of

events occurring after appointnent, no |longer neets the n ni num

requi renents set forth in this section, shall be disqualified to

conpl ete the bal ance of his or her term

(5) The State Departnent of Education shall provide al

hearing officers access to relevant court decisions, inpartial

hearing officer decisions (with child identifying information

del eted) and updates on revisions to applicable | aws and

requlations. Hearing officers appointed by the State Departnent

of Education shall serve for an initial termof four (4) years and

any reappoi ntnents follow ng expiration of the four-year term

shall be for a period of two (2) years. Inpartial due process

hearing officers shall receive reasonabl e conpensation for each

hearing at a rate established by the school district for which the

hearing i s being conducted which shall be within any quidelines

adopted fromtine to tine by the State Departnment of Educati on.

(6) A request for due process hearing will be nmade to the

State Departnment of Education with a copy of the request being

sent to all parties involved.
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(7) The State Departnent of Education shall appoint due

process hearing officers using a rotating appoi ntnment system and

shall notify the hearing officer of his or her appointnent. A

hearing officer having a personal or professional interest that

woul d conflict with his or her objectivity in the hearing shall so

notify the State Superintendent of Education and shall be repl aced

by the next schedul ed inpartial due process hearing officer under

the rotation system

(8) Once appointed, the inpartial due process hearing

of ficer shall

(a) Not communicate with the State Departnent of

Education or its enployees concerning the hearing, except that

where circunstances require, conmunications for admnistrative

pur poses that do not deal with substantive or procedural nmtters

or issues on the nerits are authorized, provided that the hearing

officer pronptly notifies all parties or their representatives of

t he substance of the conmuni cation as a matter of record; and

(b) Pronptly notify all parties or their

representatives of the substance of the communi cation between any

party to the due process hearing as a matter of record.

(9) A pre-hearing conference will be held within ten (10)

days of the State Departnent of Education receiving the request

for a hearing.

(10) The State Departnment of Education shall, by rule,

establish procedures of the conduct of pre-hearing conferences to

be used by all hearing officers. Pre-hearing conferences

procedures shall include, but not be limted to, the foll ow ng:

(a) Deternmne or disclose any actual or potential

conflicts of interest regarding the due process hearing officer.

Any party nmay raise facts that constitute a conflict of interest

for the hearing officer at any tine before or during the hearing

and nmay nove for recusal;

(b) Determne issues in dispute and the specific relief
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229 bei ng sought;

230 (c) Determine access to records by all parties;

231 (d) Determine parents' decision regarding if hearing
232 will be open or closed to the public;

233 (e) Determine sequestering of w tnesses;

234 (f) Determine who may sit at counsel table;

235 (g) Deternmine which party has the burden-of - proof;
236 (h) ldentify the type of recording to be used in

237 hearing;

238 (i) Determ ne need for subpoenas for w tnesses and/or

239 relevant docunents;

240 (j) Schedule date, tine and |l ocation for sharing of

241 evi dence;

242 (k) Determine date and tinme for sharing of evidence;

243 (1) The right of either party to be acconpani ed and
244 advi sed by counsel and by individuals with special know edge or
245 training with respect to the problens of children with

246 disabilities;

247 (m The right of either party to present evidence and
248 confront and cross-exan ne w tnesses;

249 (n) The right, at the option of parents, to a witten,

250 or, electronic verbatimrecord of such hearing,

251 (0) The right, at the option of parents, to a witten
252 or electronic findings of fact and deci sions.

253 * * %

254 (11) At least five (5) business days prior to a hearing

255 being conducted, each party shall disclose to all other parties
256 all evaluations conpleted by that date and reconmendati ons based
257 on the offering party's evaluations that the party intends to use
258 at the hearing. A hearing officer may bar any party that fails to
259 conply with this requirenment fromintroducing the rel evant

260 evaluation or recommendation at the hearing w thout the consent of

261 the other party.
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(12) The State Departnent of Education shall maintain a

reporting systemof all decisions rendered as a result of due

process hearings and shall nmake such decisions available for

review by the public after deleting all child-identifying

i nformati on and shall provide the State Advisory Commttee on the

Education of Children with Disabilities a copy of all such

deci si ons on an annual basis.

(13) At any tine prior to the conclusion of the hearing, the

i npartial due process hearing officer shall have the authority to

require additional infornation and order independent eval uati ons

for the student at the expense of the school district.

(14) The inpartial hearing officer and only the inparti al

hearing officer shall issue a witten decision, including findings

of fact and conclusions of law, within ten (10) days after the

conclusion of the hearing and mail a copy of the decision to the

parents, quardian, or student (if the student requests the

hearing), the school district, the director of special education,

| egal representatives of the parties and the State Departnent of

Educat i on. Unl ess the hearing officer has granted specific

extensions of tine at the request of a party, a final decision

shall be reached and nmniled to the parties naned above not | ater

than forty-five (45) days after the request for a due process

hearing. The decision shall specify the educational and rel ated

services that shall be provided to the student in accordance with

the student's needs.

(15) The decision made by the hearing officer shall be
final, except that any party aggrieved by the findings and
deci sion made by the hearing officer shall have the right to bring
a civil action with respect to the issues of the due process
hearing. Such civil action may be brought in any court of
conpetent jurisdiction within thirty (30) days fromthe date of
the decision of the inpartial due process hearing officer or

within thirty (30) days fromthe date of delivery of the officia
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transcripts of all hearings conducted in connection with the due

process hearing to the appealing party, whichever period is

| onger.
(16) Except as provided under |IDEA, during the pendency of

any proceedi ngs conducted pursuant to this section, unless the

| ocal educational agency and the parents otherw se agree, the
child will remain in the then-current educational placenment of
such child, or, if applying for initial adm ssion to a public
school, shall, with the consent of the parents, be placed in the
public school programuntil all such proceedi ngs have been
conpleted. This requirenent does not Iimt the |ocal educational
agency from obtaining a tenporary restraining order fromany court
of conpetent jurisdiction, as deenmed necessary by the agency.

(17) The State Departnment of Education shall prepare an

annual written report by July 1 of each year, beginning in 2000,

on due process hearings concluded in this state during the

preceding vear. This report shall be subnitted to the nenbers of

the State Board of Education, the State Advisory Conmmittee on the

Education of Children with Disabilities and shall be made

available to the public. This report shall include a |listing of

all current hearing officers and their qualifications, a current

list of nediators and their qualifications, the name of each

school district involved in a due process hearing, the date each

due process hearing request was filed, the nane of the hearing

of ficer assigned to each due process hearing, if nediation

procedures were used, nediation outcones, if used, the hearing

date for each due process hearing, the prevailing party in each

due process hearing, and the date of the hearing officer's

deci sion in each due process hearing.

(18) Each local school district will subnit to the State

Superi nt endent of Education an item zed list of all costs incurred

in each due process hearing.

(19) At all stages of the hearing, the hearing officer shal
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require that appropriate accomnmpdati ons be nade avail able by the

school district for persons with disabilities or for persons whose

normal |y spoken | anquage is other that English.

SECTI ON 3. Section 37-23-145, M ssissippi Code of 1972, is
anended as foll ows: [ CRG3]

37-23-145. (1) The State Board of Education shall establish
and mai ntain an advi sory panel for the purpose of providing policy
gui dance with respect to special education and rel ated services
for children with disabilities in the State.

(2) The advisory panel shall consist of thirty (30)

menbers * * * who are representative of the state's popul ati on and
who are conposed of individuals involved in, or concerned wth,
the education of children with disabilities, including:

(a) Parents of children with disabilities:

(i) One (1) parent representing children for birth

to two (2) vears of age appointed by the Governor;

(ii) Two (2) parents representing preschool age

children, one (1) appointed by the Governor and one (1) appoi nted

by the Lieutenant Governor;

(iii) Four (4) parents representing el ementary age

children, two (2) appointed by the Governor and two (2) appoi nted

by the Lieutenant Governor;

(iv) Three (3) parents representing niddle school

age children, two (2) appointed by the Governor and one (1)

appoi nted by the Li eutenant Governor;

(v) Three (3) parents representing high school age

children, one (1) appointed by the Governor and two (2) appoi nted

by the Lieutenant Governor;

(vi) One (1) parent with a child between the ages

of twenty-one (21) and twenty-five (25) appointed by the

Li eut enant Gover nor.

(b) Three (3) individuals with disabilities, tw (2)

appoi nted by the Governor and one (1) appointed by the Lieutenant
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Gover nor ;

(c) One (1) special education teacher and one (1)

requl ar education teacher appointed by the State Superintendent of

Educati on;

(d) One (1) representative of institutions of higher

education that prepare special education and rel ated services

per sonnel appointed by the Governor;

(e) One (1) principal and one (1) school superintendent

appoi nted by the State Superintendent of Education;

(f) One (1) administrator of special education prograns

appoi nted by the State Superintendent of Education;

(g0 One (1) representative each fromthe foll ow ng

state agenci es appoi nted by the Governor:

(i) The M ssissippi Departnent of Mental Health;

(ii) The M ssissippi Departnent of Rehabilitation

Servi ces;

(iii) The M ssissippi Departnent of Health, Early

| nt erventi on Program

(h) One (1) representative of private schools and

public charter schools appointed by the State Superintendent of

Educat i on;
(1) *** One (1) representative of a vocational
communi ty, or business organization concerned with the provision

of transition services to children with disabilities appointed by

the State Superintendent of Education; * * *

(j) One (1) representative fromthe state juvenile and

adult correction agenci es appointed by the Governor; and

(k) Two (2) nmenbers of the State Leqgislature: one (1)

fromthe House of Representatives Education Conmittee appointed by

t he Speaker of the House of Representatives and one (1) fromthe

Senat e Education Conmi ttee appointed by the Lieutenant Governor.

(3) Anmjority of the nenbers of the panel shall be

individuals with disabilities or parents of children with
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di sabilities.
(4) The duties of the advisory panel shall include:

(a) Review annually the state requl ati ons, standards

and qui delines pertaining to special education and recommend to

the State Board of Education any changes which it finds necessary;

(b) Review annually all infornmation coll ected,

mai ntai ned or used by the State Departnent of Education relating

to speci al education;

(c) Advise the State Departnent of Education of unnet
needs within the State in the education of children with
disabilities;

(d) Advise the State Board of Education on any

| egi slative issues involving the provision of special education;

(e) Comrent publicly on any rules or regul ations
proposed by the State Departnent of Education regarding the
education of children with disabilities;

(f) Advise the State Departnent of Education in
devel opi ng eval uations and reporting on data to the secretary in
accordance with the requirenents under | DEA;

(g) Advise the State Departnent of Education in
devel oping and i nplementing policies relating to the coordination
of services for children with disabilities; * * *

(h) Advise the State Departnment of Education in
devel opi ng corrective action plans to address findings identified
in federal nonitoring reports under | DEA.

(i) Annually elect its own co-chairs one (1) a parent

of a child with a disability and one (1) a professional;

(j) Establish and inmpl enent quidelines and byl aws for

the commttee to foll ow and

(k) Develop an annual report to be given to the State

Superi nt endent of Education and state leqgislators by July 1

regardi ng the unnet needs of children with disabilities in the

st at e. Co-chairs of the commttee will present the annual report
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to the State Board of Education during the August neeting.

(5) The advisory panel shall be provided the opportunity to
provi de comments to the State Board of Education on rules or
regul ati ons proposed by the State Departnent of Education relating
to the inplenentation of the | DEA 1997 Anmendnents.

SECTION 4. Section 37-23-147, M ssissippi Code of 1972, is
anended as foll ows: [ CRA]

37-23-147. (1) The State Departnent of Education shal
establish goals for the performance of children with disabilities
that will pronote the purpose of |DEA and are consistent, to the
maxi mum ext ent appropriate, with other goals and standards for
children established by the State Departnent of Educati on.
Performance indicators used to assess progress toward achi evi ng
those goals that, at a m ninmum address the perfornmance of
children with disabilities on assessnents, drop-out rates, and
graduation rates shall be devel oped. Every two (2) years, the
progress toward neeting the established performance goals shall be
reported to the public.

(2) In accordance with Individuals with Disabilities

Education Act (I DEA) requlation 300.550, it is the policy of the

M ssi ssi ppi Departnent of Education that each child with a

disability be educated with children having no disabilities in

hi s/ her age range to the maxi nrum extent appropriate, including

children in public or private institutions or other care

facilities. No special classes, separate schools or other renoval

of children with disabilities fromthe requl ar educati onal

environnent shall occur unless the nature or severity of the

disability is such that education in regular classes with the use

of supplenentary aids and services cannot be achi eved

satisfactorily. Students with disabilities are afforded an equal

opportunity to participate in nonacadenic and extracurricul ar

services and activities. Local school districts and other

agenci es who provide special education and related services to
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children with disabilities are required to adopt this policy and

the procedures necessary to inplenent it.

(3) To encourage the full inclusion of children with

disabilities in all aspects of acadenic and extracurricul ar

activities, the State Departnent of Education shall annually award

up to three prizes of Five Thousand ($5,000.00) each to schools or

school districts conducting exenplary inclusive prograns. Prizes

shall be awarded to one (1) elenentary, one (1) middle school and

one (1) high school, based on entries submtted to the M ssissipp

Advi sory Committee for Special Education by the deadline of ©March

31. These entries shall be in the formof a report, not to exceed

five (5) pages, listing name, address and tel ephone nunber of the

school district/school; teacher or staff responsible for

adm ni stering the program type of position held by each of these

enpl oyees including credentials; description of the program

nunber of students with disabilities included; type and | evel of

severity of disabilities; nunmber of students wi thout disabilities

involved in the program how | ong the program has been in

operation; benefit of programto all students; and a description

of how this programcould be replicated by other school districts.

W nners of the Exenplary | nclusion Program contest shall be

chosen by the M ssissippi Advisory Commttee for Special Education

in April of each year. Prizes shall be awarded and recognition

given to these schools during the May M ssi ssippi School Board of

Educati on neeting each vear. Information on these exenplary

prograns shall be provided to other school districts and the

general public through new rel eases, the state departnent website,

and other simlar avenues.

SECTION 5. Section 37-23-11, M ssissippi Code of 1972, which
provi des for hearings regarding a child' s identification,
eval uati on and placenment, and provides for due process hearings in
such matters, is hereby repeal ed.

SECTION 6. This act shall take effect and be in force from
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493 and after July 1, 2000.
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