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Chaney, Ross, King To: Public Health and
Wel fare; Judiciary

SENATE BI LL NO. 2310

AN ACT TO FOSTER | NCREASED ACCESS TO NEEDED HEALTH CARE
SERVI CES AMONG PERSONS W THOUT THE ABI LI TY TO PAY FOR SUCH
SERVI CES BY PROVI DI NG CHARI TABLE | MMUNI TY FROM LI ABILITY I N
CERTAI' N Cl RCUMSTANCES; TO AVEND SECTI ONS 43-13-125, 73-25-38 AND
95-9-1, M SSISSI PPl CODE OF 1972, IN CONFORM TY THERETG, AND FOR
RELATED PURPCSES.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI

SECTION 1. Any |licensed physician who provi des needed

nmedi cal or health services to any person w thout the expectation
of paynment due to the inability of such person to pay for such
services shall be immune fromliability for any civil action
arising out of the provision of such nedical or health services
provided in good faith on a charitable basis except where the
gual i fied physician engages in acts or om ssions which are
intentional, willful, wanton, reckless, nmalicious or grossly
negl i gent.

SECTION 2. Section 43-13-125, M ssissippi Code of 1972, is
amended as foll ows:

43-13-125. (1) |If nedical assistance is provided to a
reci pient under this article for injuries, disease or sickness
caused under circunstances creating a cause of action in favor of
t he reci pient against any person, firmor corporation, then the

di vision shall be entitled to recover the proceeds that may result
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fromthe exercise of any rights of recovery which the recipient
may have agai nst any such person, firmor corporation to the
extent of the actual anmount of the nedical assistance paynents
made by the Division of Medicaid on behalf of the recipient. The
reci pient shall execute and deliver instrunents and papers to do
what ever is necessary to secure such rights and shall do not hing
after said nmedical assistance is provided to prejudice the
subrogation rights of the division. Court orders or agreenents
for rei mbursenment of Medicaid paynents shall direct such paynents
to the Division of Medicaid, which shall be authorized to endorse
any and all checks, drafts, noney orders, or other negotiable
instrunments representing Medicaid paynment recoveries that are
recei ved.

The division, with the approval of the Governor, may
conprom se or settle any such claimand execute a rel ease of any
claimit has by virtue of this section.

(2) The acceptance of nedical assistance under this article
or the making of a claimthereunder shall not affect the right of
a recipient or his legal representative to recover the nedical
assi stance paynents made by the division as an el enent of speci al
damages in any action at |aw, provided, however, that a copy of
the pl eadings shall be certified to the division at the tinme of
the institution of suit, and proof of such notice shall be filed
of record in such action. The division nmay, at any tinme before
the trial on the facts, join in such action or may intervene
therein. Any anount recovered by a recipient or his |egal
representative shall be applied as foll ows:

(a) The reasonable costs of the collection, including
attorney's fees, as approved and all owed by the court in which
such action is pending, or in case of settlement wthout suit, by

the |l egal representative of the division;
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(b) The actual anmount of the nedical assistance
paynents nade by the division on behalf of the recipient; or such
pro rata amount as may be arrived at by the | egal representative
of the division and the recipient's attorney, or as set by the
court having jurisdiction; and

(c) Any excess shall be awarded to the recipient.

(3) No conprom se of any claimby the recipient or his |egal
representative shall be binding upon or affect the rights of the
di vi sion against the third party unless the division, with the
approval of the Governor, has entered into the conprom se. Any
conprom se effected by the recipient or his |l egal representative
with the third party in the absence of advance notification to and
approved by the division shall constitute conclusive evidence of
the liability of the third party, and the division, in litigating
its claimagainst said third party, shall be required only to
prove the anount and correctness of its claimrelating to such
injury, disease or sickness. It is further provided that should
the recipient or his legal representative fail to notify the
division of the institution of |egal proceedings against a third
party for which the division has a cause of action, the facts
relating to negligence and the liability of the third party, if
judgment is rendered for the recipient, shall constitute
concl usive evidence of liability in a subsequent action naintained
by the division and only the anmount and correctness of the
division's claimrelating to injuries, disease or sickness shal
be tried before the court. The division shall be authorized in
bri ngi ng such action against the third party and his insurer

jointly or against the insurer alone.

S. B. No. 2310
00\ SS03\ R564
PAGE 3



83 (4) Nothing herein shall be construed to dimnish or

84 otherwi se restrict the subrogation rights of the Division of

85 Medicaid against a third party for nedical assistance paid by the
86 Division of Medicaid or the Medicaid Conm ssion in behalf of the
87 recipient as a result of injuries, disease or sickness caused

88 under circunstances creating a cause of action in favor of the

89 recipient against such a third party.

90 (5) Any amounts recovered by the division under this section
91 shall, by the division, be placed to the credit of the funds

92 appropriated for benefits under this article proportionate to the
93 anmounts provided by the state and federal governnents

94 respectively.

95 (6) Nothing in this section shall affect the immnity

96 granted to a physician providing health services on a charitable

97 basis as provided in Section 1 of Senate Bill No. ., 2000

98 Requl ar Sessi on.

99 SECTION 3. Section 73-25-38, M ssissippi Code of 1972, is
100 anended as fol | ows:

101 73-25-38. (1) Any licensed physician or certified nurse
102 practitioner who voluntarily provides needed nedical or health
103 services to any person w thout the expectation of paynent due to
104 the inability of such person to pay for said services shall be
105 immune fromliability for any civil action arising out of the
106 provision of such nedical or health services provided in good
107 faith on a charitable basis. This section shall not extend

108 immunity to acts of willful or gross negligence. Except in cases
109 of rendering energency care wherein the provisions of Section

110 73-25-37, M ssissippi Code of 1972, apply, immnity under this
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section shall be extended only if the physician or certified nurse
practitioner and patient execute a witten waiver in advance of
the rendering of such nmedical services specifying that such
services are provided w thout the expectation of paynent and that
the |icensed physician or certified nurse practitioner shall be

i mmune as provided herein. The immunity fromliability granted by

this section shall also extend to any church that operates a

nedical clinic for the purpose of providing charitable nedical

services to persons who are unable to pay for such services.

(2) Any physician who voluntarily renders any nedi cal
service under a special volunteer nedical |icense authorized under
Section 73-25-18 w thout any paynent or conpensation or the
expectation or prom se of any paynent or conpensation shall be
immune fromliability for any civil action arising out of any act
or omi ssion resulting fromthe rendering of the nedical service
unl ess the act or omi ssion was the result of the physician's gross
negligence or willful msconduct. |In order for the immnity under
this subsection to apply, there nust be a witten or oral
agreenent for the physician to provide a voluntary nonconpensated
medi cal service before the rendering of the service by the
physi ci an.

SECTION 4. Section 95-9-1, M ssissippi Code of 1972, is
amended as foll ows:

95-9-1. (1) For the purposes of this section, unless the
cont ext ot herw se requires:

(a) "Qualified volunteer” neans any person who freely
provi des services, goods or the use of real or personal property

or equi pnent, w thout any conpensation or charge to any vol unteer
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139 agency in connection with a volunteer activity, including a

140 physician who provides health services on a charitable basis as

141 provided in Section 1 of Senate Bill No. , 2000 Requl ar

142 Session. For purposes of this chapter, reinbursenent of actual
143 expenses, including travel expenses, necessarily incurred in the
144 discharge of a nenber's duties, insurance coverage and workers
145 conpensati on coverage of volunteers, shall not be considered

146 nonetary conpensati on.

147 (b) "Volunteer agency" means any departnent,

148 institution, comunity vol unteer organi zation or any nonprofit
149 corporation designated 501(c)(3) by the United States Internal
150 Revenue Service, except an agency established primarily for the
151 recreational benefit of its stockhol ders or nmenbers. Vol unteer
152 agency shall also include any volunteer fire fighter association
153 which is eligible to be designated as a nonprofit corporation
154 under 501(c)(3) by the United States Internal Revenue Service.
155 (c) "Volunteer activity" means any activity within the
156 scope of any project, programor other activity regularly

157 sponsored by a volunteer agency with the intent to effect a

158 charitabl e purpose, or other public benefit including, but not
159 I|imted to, fire protection, rescue services, the enhancenent of
160 the cultural, civic, religious, educational, scientific or

161 econom c resources of the community or equine activity as provided
162 in Section 95-11-1 et seq.

163 (2) A qualified volunteer shall not be held vicariously
164 |liable for the negligence of another in connection with or as a
165 consequence of his volunteer activities.

166 (3) A qualified volunteer who renders assistance to a
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participant in, or a recipient, consumer or user of the services
or benefits of a volunteer activity shall not be liable for any
civil damages for any personal injury or property damge caused to
a person as a result of any acts or om ssions comrtted in good
faith except:

(a) Were the qualified volunteer engages in acts or
om ssions which are intentional, wllful, wanton, reckless or
grossly negligent; or

(b) Were the qualified volunteer negligently operates
a notor vehicle, aircraft, boat or other powered node of
conveyance.

SECTION 5. This act shall take effect and be in force from
and after July 1, 2000, and shall apply only to causes of action

accruing fromand after that date.
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