M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2000

By: Browni ng To: Judiciary

SENATE BI LL NO. 2237

|_\

AN ACT TO REQUI RE A CERTAI N DEPTH FOR ALL GRAVES VHEN BURYI NG
2 DEAD HUVAN BODI ES; TO AMEND SECTI ON 73-11-57, M SSI SSI PPl CODE OF
3 1972, IN CONFORM TY; AND FOR RELATED PURPOSES.

4 BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI

5 SECTION 1. Wen burying dead human bodies, all graves shal

6 be at least six (6) feet in depth. Any person or licensed funeral
7 establishnent violating the provisions of this section nay be

8 subject to disciplinary proceedings by the State Board of Funeral
9 Service as provided in Section 73-11-57, M ssissippi Code of 1972.
10 SECTION 2. Section 73-11-57, M ssissippi Code of 1972, is
11 anended as fol |l ows: [ %N ]

12 73-11-57. (1) The board may refuse to exam ne or to issue
13 or renew, or may suspend or revoke, any license, or may reprimnd
14 or place the holder thereof on a termof probation, after proper
15 hearing, upon finding the holder of such license to be guilty of
16 acts of conmmi ssion or om ssion including the following: (a) the
17 enploynent of fraud or deception in applying for a license or in
18 passing the exam nation provided for in this chapter; (b) the

19 erroneous issuance of a license to any person; (c) the conviction
20 of a felony by any court in this state or any federal court or by

21 the court of any other state or territory of the United States;
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(d) the practice of enbal m ng under a fal se name or w thout a

| icense for the practice of funeral service; (e) the inpersonation
of another funeral service or funeral directing licensee; (f) the
permtting of a person other than a funeral service or funeral
directing |licensee to make arrangenents for a funeral and/or form
of disposition; (g) violation of any provision of this chapter or
any rule or regulation of the board; (h) having had a |license for
the practice of funeral service or funeral directing suspended or
revoked in any jurisdiction, having voluntarily surrendered his

| icense in any jurisdiction, having been placed on probation in
any jurisdiction, having been placed under disciplinary order(s)
or other restriction in any manner for funeral directing and/or
funeral service, or operating a funeral establishment (a certified
copy of the order of suspension, revocation, probation or

di sciplinary action shall be prinma facie evidence of such action);
(i) solicitation of dead hunman bodies by the |licensee, his agents,
assi stants or enpl oyees, whether such solicitation occurs after
death or when death is immnent; however, this shall not be deened
to prohibit general advertising; (j) enploynent directly or
indirectly of any apprentice, agent, assistant, enployee, or other
person, on a part-tinme or full-tinme basis or on comm ssion, for

t he purpose of calling upon individuals or institutions by whose

i nfl uence dead hurman bodi es may be turned over to a particul ar
funeral establishnent; (k) unprofessional conduct which includes
but is not limted to: (i) retaining a dead hunan body for the
paynent of a fee for the performance of services not authorized in
witing; (ii) know ngly performng any act which in any way
assists an unlicensed person to practice funeral service or

funeral directing; (iii) being guilty of any di shonorabl e conduct
likely to deceive, defraud or harmthe public; (iv) any act or

om ssion in the practice of funeral service or directing which
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constitutes dishonesty, fraud or msrepresentation with the intent
to benefit the |licensee, another person or funeral establishnent,
or with the intent to substantially injure another person,

| i censee or funeral establishnent; (v) any violation of state or

| ocal | aw concerning the burial of dead human bodies; or (vi) any

act or conduct, whether the sanme or of a different character than
speci fied above, which constitutes or denonstrates bad faith,

i nconpet ency or untrustworthiness; or dishonest, fraudul ent or

i nproper dealing; or any other violation of the provisions of this
chapter, the rules and regul ati ons established by the board or any
rule or regulation pronul gated by the Federal Trade Conmmi ssion
relative to the practice of funeral service or directing.

(2) The board may, upon satisfactory proof that the
applicant or licensee has been guilty of any of the offenses above
enunerated, refuse to exanmine or issue a license to the applicant,
or may refuse to renew or revoke or suspend the license of the
| i censee, or place on probation or reprimand him upon a nmgjority
vote of the board nenbers, after a hearing thereon. The board is
hereby vested with full power and authority to hold and conduct
such hearings, conpel the attendance of w tnesses and the
production of books, records and documents, issue subpoenas
t herefor, adm ni ster oaths, exam ne w tnesses, and do all things
necessary to properly conduct such hearings. The board may waive
the necessity of a hearing if the person accused of a violation
admts that he has been guilty of such offense. Any person who
has been refused a |icense or whose |license has been revoked or
suspended may, within thirty (30) days after the decision of the
board, file with the board a witten notice stating that he feels
hi nsel f aggri eved by such deci sion and appeals therefromto the
circuit court. Upon the filing of such notice, the secretary of

the board shall transmt to the clerk of the circuit court the
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records and findings of such proceedings. The circuit court shal
hear and determ ne as to whether the action of the board was in
accord or consistent with law, or was arbitrary, unwarranted or in
abuse of discretion. An appeal fromthe circuit court judgnment or
decree may be reviewed by the Suprene Court as is provided by |aw
for other appeals.

(3) In a proceeding conducted under this section by the
board for the revocation or suspension of a |icense, the board
shal |l have the power and authority for the grounds stated for such
revocati on or suspension, and in addition thereto or in lieu of
such revocation or suspension may assess and | evy upon any person
| i censed under this chapter, a nonetary penalty, as follows:

(a) For the first violation of any of the subparagraphs
of subsection (1) of this section, a nonetary penalty of not |ess
than Fifty Dollars ($50.00) nor nore than Five Hundred Dol | ars
($500. 00) .

(b) For the second violation of any of the
subpar agr aphs of subsection (1) of this section, a nonetary
penalty of not |ess than One Hundred Dol |l ars ($100.00) nor nore
t han One Thousand Dol | ars ($1, 000. 00).

(c) For the third and any subsequent violation of any
of the subparagraphs of subsection (1) of this section, a nonetary
penalty of not |less than Five Hundred Dol lars ($500.00) and not
nmore than Five Thousand Dol | ars ($5, 000. 00).

(d) For any violation of any of the subparagraphs of
subsection (1) of this section, those reasonable costs that are
expended by the board in the investigation and conduct of a

proceeding for licensure revocation or suspension, including but
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not limted to the cost of process service, court reporters,
expert w tnesses and investigators.

(4) The power and authority of the board to assess and | evy
such nonetary penalties hereunder shall not be affected or
di m ni shed by any other proceeding, civil or crimnal, concerning
the sane violation or violations except as provided in this
section.

(5) A licensee shall have the right of appeal fromthe
assessnment and |levy of a nonetary penalty as provided in this
section under the same conditions as a right of appeal is provided
el sewhere for appeals froman adverse ruling, order or decision of
t he board.

(6) Any nonetary penalty assessed and | evied under this
section shall not take effect until after the tinme for appeal
shal |l have expired. In the event of an appeal, such appeal shal
act as a supersedeas.

(7) A nonetary penalty assessed and | evied under this
section shall be paid to the board by the |icensee upon the
expiration of the period allowed for appeal of such penalties
under this section or may be paid sooner if the licensee el ects.
Wth the exception of subsection (3)(d) of this section, nonetary
penal ties collected by the board under this section shall be
deposited to the credit of the General Fund of the State Treasury.

Any noni es coll ected by the board under subsection (3)(d) of this
section shall be deposited into the special fund operating account
of the board.

(8) Wen paynment of a nonetary penalty assessed and | evied

by the board against a |licensee in accordance with this section is
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not paid by the |licensee when due under this section, the board
shall have power to institute and nmaintain proceedings in its nanme
for enforcenent of paynent in the chancery court of the county and
judicial district of residence of the licensee, and if the
| i censee be a nonresident of the State of M ssissippi, such
proceedi ngs shall be in the Chancery Court of the First Judicial
District of Hinds County, M ssissippi.

(9) In addition to the reasons specified in subsection (1)
of this section, the board shall be authorized to suspend the
| icense of any |licensee for being out of conpliance with an order
for support, as defined in Section 93-11-153. The procedure for
suspension of a license for being out of conpliance with an order
for support, and the procedure for the rei ssuance or reinstatenent
of a license suspended for that purpose, and the paynent of any
fees for the rei ssuance or reinstatenent of a |license suspended
for that purpose, shall be governed by Section 93-11-157 or
93-11-163, as the case nay be. Actions taken by the board in
suspending a |license when required by Section 93-11-157 or
93-11-163 are not actions fromwhich an appeal nay be taken under
this section. Any appeal of a license suspension that is required
by Section 93-11-157 or 93-11-163 shall be taken in accordance
wi th the appeal procedure specified in Section 93-11-157 or
93-11-163, as the case nmay be, rather than the procedure specified
inthis section. |If there is any conflict between any provision
of Section 93-11-157 or 93-11-163 and any provision of this
chapter, the provisions of Section 93-11-157 or 93-11-163, as the
case nmay be, shall control

SECTION 3. This act shall take effect and be in force from
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168 and after July 1, 2000.

S. B. No. 2237
00\ SS02\ R284
PAGE 7



