M SSI SSI PPl LEG SLATURE REGULAR SESSI ON 2000
By: Stevens To: Judiciary B

HOUSE BI LL NO. 1534
(As Sent to Governor)

AN ACT TO AMEND SECTI ON 99-41-11, M SSI SSI PPl CODE OF 1972,
TO CLARI FY THE RECONSI DERATI ON OF A DECI SI ON MADE UNDER THE CRI ME
VI CTI M5 COVPENSATI ON ACT AND TO REVI SE THE PROVI SI ONS CONCERNI NG
A CONTESTED HEARI NG TO AMEND SECTI ON 99-41-13, M SSI SSI PPl CODE
OF 1972, TO CLARIFY JUDI CI AL REVI EW TO AMEND SECTI ON 99-41-17
M SSI SSI PPl CODE OF 1972, TO REVI SE THE FI LI NG REQUI REMENTS; TO
AMEND SECTI ON 99-41-23, M SSI SSI PPl CODE OF 1972, TO REVI SE THE
LOST WAGE BENEFI T IN THE EVENT OF THE VICTIM S DEATH, TO AMEND
SECTI ON 99-41-25, M SSI SSI PPl CODE OF 1972, TO CORRECT THE TI TLE
10 OF THE PROGRAM DI RECTOR; TO CODI FY SECTI ON 99-41-31, M SSI SSI PP
11 CODE OF 1972, TO PROTECT THE NAMES OF CRI ME VI CTI M5 AND THE
12 CONFI DENTI ALI' TY OF RECORDS; TO AMEND SECTION 11-51-99, M SS| SSI PP
13 CODE OF 1972, TO CLARIFY THE SUPERSEDEAS OF A FI DUCI ARY ON APPEAL
14 AND FOR RELATED PURPGCSES.

OCO~NOUITARWNE

15 BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI
16 SECTION 1. Section 99-41-11, M ssissippi Code of 1972, is

17 anended as follows: [ CSQL]

18 99-41-11. (1) The director shall award conpensation for

19 econonmic loss arising fromcrimmnally injurious conduct if

20 satisfied by a preponderance of the evidence that the requirenents
21 for conpensation have been net.

22 (2) The director shall make such investigations, adm nister
23 such oaths or affirmations and receive such evidence as he deens
24 relevant and necessary to nake a determ nation on any application
25 received. The director shall have the power to subpoena

26 witnesses, conpel their attendance and require the production of
27 records and other evidence. Applicationto a court for aid in

28 enforcing a subpoena may be nade in the nanme of the director. To
29 the extent that funds are appropriated or otherw se available, the
30 departnent may enploy such personnel, including expert w tnesses,
31 as may be required in connection with particular applications

32 before the director, and the director may take judicial notice of
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general, technical and scientific facts within his specialized
know edge.

(3) The director nay settle a claimby stipulation, agreed
settlenent, consent order or default.

(4) The director nmay request access to and obtain from
prosecuting attorneys or |aw enforcenent officers, as well as
state and | ocal agencies, any reports of investigations or other
data necessary to assist the director in making a determ nation of
eligibility for conpensation under the provisions of this chapter.

(5) Notwi thstandi ng any ot her provision of law, every |aw
enf orcenent agency and prosecuting attorney in the state shal
provide to the director, upon request, a conplete copy of the
report regarding the incident and any suppl enmental reports
involving the crime or incident giving rise to aclaimfiled
pursuant to this chapter within thirty (30) days of such request.

(6) Any statute providing for the confidentiality of a
claimant or victims court record shall not be applicabl e under
this chapter, notw thstanding the provisions of any other law to
the contrary; provided, however, any such record or report which
is otherwi se protected from public disclosure by the provisions of
any other |aw shall otherw se remain subject to the provisions of
such | aw.

(7) The director nmay require that the claimnt submt with
the application material substantiating the facts stated in the
appl i cation.

(8) After processing an application for conpensation filed
under rules and regul ati ons pronul gated by the departnent, the
director shall enter an order stating:

(a) Findings of fact;

(b) The decision as to whether or not conpensation
shal | be awarded;

(c) The amount of conpensation, if any, due under this
chapter;

(d) The person or persons to whom any comnpensati on
shoul d be paid;

(e) The percentage share of the total of any

conpensati on award and the dollar anmount each person shal
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recei ve; and
(f) Wether disbursenment of any conpensation awarded
shall be made in a lunp sumor in periodic paynents.

(9) The director on his own notion or on request of the

claimant _nmay reconsi der a decision granting or denying an award or

deternmining its anount. An order on reconsideration of an award

shall not require a refund of anpunts previously paid unless the

award was obt ai ned by fraud.

(10) If a clainmant disagrees with the decision of the
director, he may contest such decision to the deputy director of
the departnent within fifteen (15) days after notification of
i ssuance of the decision. There shall be no appeal of a decision
of the director except as set forth in this subsection.

(11) In a contested case, all parties shall be afforded an
opportunity for a hearing after reasonable notice pursuant to
regul ati ons promul gated pursuant to this chapter and nmay offer
evi dence and argunment on any issue relevant to the claimand may
exam ne witnesses and offer evidence in reply to any matter of an
evidentiary nature relevant to the claim The deputy director
shal | have the power to subpoena w tnesses, conpel their
attendance and require the production of records and ot her

evi dence. The decision of the deputy director becones the final

decision of the departnment. A record of the hearing in a

contested case shall be made and shall be transcribed upon request
of any party who shall pay transcription costs unless otherw se
ordered by the deputy director.

SECTION 2. Section 99-41-13, M ssissippi Code of 1972, is
anended as foll ows: [ CSQ]

99-41-13. Any clainmant aggrieved by a final decision of the

deputy director of the departnment shall be entitled to judicial

review thereof in the manner provided in this section.

(a) An appeal may be taken by such claimnt to the

circuit court of the claimant's residence or the Grcuit Court of
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the First Judicial District of Hinds County by filing a petition

with the clerk of the court and executing and filing bond payable

to the State of Mssissippi with sufficient sureties to be

approved by the clerk of the court, conditioned upon the paynent

of all costs of appeal, including the cost of preparing the

transcript of the hearing before the departnent. The petition and

bond shall be filed within thirty (30) days of the receipt of the

final decision of the deputy director of the departnent. Upon

approval of the bond, the clerk of the court shall notify the

departnent, which shall prepare its record in the matter and

transmit it to the circuit court.

(b)Y The scope of review of the circuit court in such

cases shall be linmted to a review of the record nade before the

departnent to deternmine if the action of the departnent is

unl awful for the reason that it was:

(i) Not supported by a preponderance of the

evi dence;

(ii) Arbitrary and capricious; or

(iii) In violation of a statutory right of

cl ai nant.

(c) No relief shall be granted based upon the court's

finding of harnl ess error.

(d) Any party aqggrieved by action of the circuit court

may appeal to the Suprene Court in the nmanner provided by | aw

SECTION 3. Section 99-41-17, M ssissippi Code of 1972, is
anended as fol |l ows: [ CSQ3]
99-41-17. (1) Conpensation shall not be awarded under this
chapter:
(a) Unless the crimnally injurious conduct occurred
after July 1, 1991;
(b) Unless the claimhas been filed with the director

within twenty-four (24) nonths after the crine occurred, or in

cases of child sexual abuse, within twenty-four (24) nonths after
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the crime was reported to | aw enforcenent or the Departnent of
Human Services, but in no event later than the child's
twenty-first birthday;

(c) To a claimant or victi mwho was the offender or an
acconplice to the of fender, or, except in cases of children under
t he age of consent as specified in Section 97-3-65, 97-3-97 or
97-5-23, M ssissippi Code of 1972, who encouraged or in any way
knowi ngly participated in crimnally injurious conduct;

(d) To another person, if the award woul d unjustly
benefit the offender or acconpli ce;

(e) Unless the crimnally injurious conduct resulting
ininjury or death was reported to a | aw enforcenment officer
wi thin seventy-two (72) hours after its occurrence or unless it is
found that there was good cause for the failure to report within
such time;

(f) To any claimant or victimwhen the injury or death
occurred while the victimwas confined in any federal, state,
county or city jail or correctional facility;

(g) If the victimwas injured as a result of the
operation of a notor vehicle, boat or airplane, unless the vehicle
was used by the offender (i) while under the influence of alcohol
or drugs, or (ii) as a weapon in the deliberate attenpt to injure
or cause the death of the victim

(h) If, following the filing of an application, the
claimant failed to take further steps as required by the
departnment to support the application, within forty-five (45) days
of such request nade by the director, or failed to otherw se
cooperate with requests of the director to determne eligibility
unl ess failure to provide information was beyond the control of
t he cl ai mant;

(1) To a claimnt or victimwho, subsequent to the
injury for which application is made, is convicted of any fel ony

which is a violation of the Controll ed Substances Act, or in which
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a weapon was used or possessed or in which any personal injury was
commtted or attenpted, and the conviction becones known to the
director.

(2) Conpensation otherw se payable to a claimant shall be
di m ni shed to the extent:

(a) That the economic loss is recouped from ot her
sources, including collateral sources; and

(b) O the degree of responsibility for the cause of
injury or death attributable to the victimor claimnt.

(3) Upon a finding that the claimant or victimhas not fully
cooperated with appropriate | aw enforcenent agencies and
prosecuting attorneys, an award of conpensation may be deni ed,
wi t hdrawn or reduced.

* ok

SECTION 4. Section 99-41-23, M ssissippi Code of 1972, is
anended as foll ows: [ CSQ4]

99-41-23. (1) Conpensation for work loss * * * pay not
exceed Four Hundred Fifty Dollars ($450.00) per week, not to
exceed fifty-two (52) weeks; * * * the total anmobunt of the award
may not exceed the aggregate limtation of this section.

(2) Conpensation for econom c |oss of a dependent nay not

exceed Four Hundred Fifty Dollars ($450.00) per week not to exceed

fifty-two (52) weeks:; provided, however, if there is nore than one

(1) dependent per victimthe anpbunt of conpensation awarded shal

be prorated anpng the dependents and the total anpunt of the award

may not exceed the aggregate limtation of this section.

(3) In the event of the victinms death, conpensation for

work |l oss of claimnt may not exceed Four Hundred Fifty Dollars

($450. 00) per week not to exceed one (1) week: provided, however,

if there is nore than one (1) claimant per victim the anpunt of

conpensation awarded shall be prorated anong the claimants and the

total anpunt of the award may not exceed Four Hundred Fifty

Dol ars ($450. 00).
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(4) Conpensation payable to a victimand to all other
cl ai mants sustai ning econom c | oss because of injury to or death
of that victimmy not exceed Ten Thousand Dol lars ($10,000.00) in
t he aggregate.

(5) A determnation that conpensation shall be awarded may
provi de for paynment to a claimant in a lunp sumor in
installnments. All nedical bills nay be paid directly to affected
health care providers. At the request of the claimnt, the
director may convert future econom c |oss, other than allowable
expense, to a lunp sum but only upon a finding of either of the
fol | ow ng:

(a) That the award in a lunp sumw ||l pronote the
interests of the claimnt; or

(b) That the present value of all future econom c | oss,
ot her than all owabl e expense, does not exceed One Thousand Dol | ars
($1, 000. 00).

(6) An award payable in installments for future economc
| oss may be made only for a period as to which the future economc
| oss can reasonably be determ ned. An award payable in
installments for future econonmi c | oss nay be nodified upon
findings that a material and substantial change of circunstances
has occurred.

(7) An award shall not be subject to execution, attachnent,
garni shment or ot her process, except that an award shall not be
exenpt fromorders for the w thhol ding of support for m nor
children, and except that an award for allowabl e expense shall not
be exenpt froma claimof a creditor to the extent that such
creditor has provided products, services or accommobdations, the
costs of which are included in the award.

(8) An assignnment by the claimant to any future award under
the provisions of this chapter is unenforceable, except:

(a) An assignnent of any award for work |loss to assure

paynent of court-ordered alinony, maintenance or child support; or
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(b) An assignnent for any award for all owabl e expense

to the extent that the benefits are for the cost of products,

servi ces or acconmodati ons necessitated by the injury or death on

which the claimis based and which are provided or are to be

provi ded by the assignee.

SECTI ON 5.

anended as foll ows: [ CSQp]

Section 99-41-25, M ssissippi Code of 1972, is

99-41-25. If the director determines that the claimis one
with respect to which an award probably will be nade and the
claimant will suffer financial hardship unless an advance award is

made, an anmount nmay be paid to the claimant not to exceed Five

Hundred Dol | ars ($500.00) and shall be deducted fromthe final

award or shall be repaid by and recoverable fromthe claimant to

the extent that

SECTI ON 6.

99-41-31, M ssissipp

99-41- 31.
Confidentiality

it exceeds the final award.

The follow ng shall be codified as Section

Code of 1972:

Di scl osure of records as to cl ai ns.

of records. It is unlawful, except for purposes

directly connected with the adm nistration of the departnent, for

any person to solicit,

di scl ose, receive or make use of or

aut horize, knowingly permt, participate in or acquiesce in the

use of any Ilist,

or nanes of, or information concerning persons

applying for or receiving awards under this chapter w thout the

witten consent of the claimant or recipient. The records,

papers, files and conmunications of the departnent, director,

staff and agents nust be regarded as confidential information and

privileged and not subject to disclosure under any condition

i ncluding the M ssissipp

SECTI ON 7.

anended as foll ows: [ CSQ6]

11-51-99.

Publ i ¢ Records Act of 1983.

Section 11-51-99, M ssissippi Code of 1972, is

The chancery court, in its discretion, may all ow

executors, admnistrators, * * * guardians and conservators * * *

to appeal * * *
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268 their wards or estates with supersedeas under any existing bond or

269 one set for that purpose; but they shall pay the costs of the

270 lower court including the Supreme Court filing fee.
271 SECTION 8. This act shall take effect and be in force from
272 and after July 1, 2000.
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