M SSI SSI PPl LEG SLATURE REGULAR SESSI ON 2000
By: Conpretta To: Judiciary B

HOUSE BI LL NO. 1532

1 AN ACT TO AMEND SECTI ONS 97-32-5, 97-32-7, 97-32-9, 97-32-13
2 AND 97-32-21, M SSISSI PPI CODE OF 1972, TO REVI SE PENALTI ES UNDER
3 THE M SSI SSI PPl JUVENI LE TOBACCO ACCESS PREVENTI ON ACT OF 1997; TO
4 CLARIFY THE LI ABILITY OF RETAI LERS; TO REVI SE UNANNOUNCED
5 I NSPECTI ON REQUI REMENTS; AND FOR RELATED PURPOSES.
6 BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI
7 SECTION 1. Section 97-32-5, M ssissippi Code of 1972, is
8 anended as foll ows:
9 97-32-5. It shall be unlawful for any person, or retailer,
10 to sell, barter, deliver or give tobacco products to any
11 individual under eighteen (18) years of age unless the individual
12 under eighteen (18) years of age holds a retailer's license to
13 sell tobacco under Section 27-69-1 et seq., M ssissippi Code of
14 1972.
15 It shall be an absolute affirmative defense that the person
16 selling, bartering, delivering or giving tobacco products over the
17 counter in a retail establishnment to an individual under eighteen
18 (18) years of age in violation of this act had requested and
19 exam ned a governnent-issued photographic identification from such
20 person establishing his age as at |east eighteen (18) years prior
21 to selling such person a tobacco product. The failure of a
22 seller, barterer, deliverer or giver of tobacco products over the
23 counter in a retail establishnment to request and exani ne
24  photographic identification froma person under eighteen (18)
25 years of age prior to the sale of a tobacco product to such person
26 if the individual is not knowmn to the seller, barterer, deliverer
27 or giver of the tobacco product to be over the age of eighteen
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(18) years, shall be construed against the seller, barterer,
deliverer or giver and forma conclusive basis for the seller's
viol ation of this section.

It shall be an absolute affirmative defense that the person
or entity giving tobacco products through the mail to an
i ndi vi dual under eighteen (18) years of age in violation of this
act had requested and received docunentary or witten evidence
from such person purportedly establishing his age to be at | east
ei ghteen (18) years of age.

Any person who violates this section shall be |iable as

foll ows: For a first conviction, a fine of One Hundred Dol l ars

($100.00); for a second conviction, a fine of Two Hundred Dol l ars

($200.00); and for all subsequent convictions, a fine of Three
Hundred Dol | ars ($300.00) shall be inposed.

Any person found in violation of this section shall be issued
a citation and the holder of the retailer permt shall be sent
notification of this citation by registered mail by the | aw
enf orcenment agency issuing the citation. * * * For a first

conviction of any person at a point of sale, the retailer shall be

sent a warning letter informng himof the retailer's
responsibility in the selling of tobacco products. For a second

conviction of any person at a point of sale, the retailer, or

retailer's designee, shall be required to enroll in and conplete a
"Retailer Tobacco Education Program"”
For a third or subsequent violation of this section by any

retailer, or any person at the sane point of sale, within twelve

(12) nonths of the two (2) prior violations, any retailer's permt

i ssued pursuant to Section 27-69-1 et seq., M ssissippi Code of

1972, shall be revoked or suspended for a period of up to one (1)
year after notice and opportunity for hearing. |If said permt is
revoked by the Tax Comm ssion, the retailer may not reapply for a

permt to sell tobacco for a period of one (1) year. For the

pur poses of this section, "subsequent violations" are those
commtted at the sane place of business.

It is the responsibility of all |aw enforcenment officers and
| aw enforcenment agencies of this state to ensure that the

provisions of this article are enforced.
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It shall not be considered a violation of this section on the
part of any |aw enforcenent officer or person under eighteen (18)
years of age for any | aw enforcenment officer of this state to use
per sons under eighteen (18) years of age to purchase or attenpt to
pur chase tobacco products for the purpose of nonitoring conpliance
with this section, as |long as those persons are supervised by duly
aut hori zed | aw enforcenment agency officials.

Any | aw enf orcenent agency conducting enforcenent efforts
undertaken pursuant to this article shall prepare a report as
prescri bed by the Attorney General which includes the nunber of
unannounced i nspections conducted by the agency, a sunmmary of
enforcenent actions taken pursuant to this article, the nane and
permt nunber of the retailer pursuant to Section 27-69-1 et seq.,
M ssi ssi ppi Code of 1972, and final judicial disposition on all
enforcenent actions. Reports shall be forwarded to the O fice of
the Attorney CGeneral within twenty (20) working days of citation

being issued and within twenty (20) working days of the final

judicial disposition.

On notification fromlocal |aw enforcement that a retailer
has violated this article so as to warrant a revocation of the
retailer's permt, the Attorney Ceneral shall notify in witing
the State Tax Comm ssion within twenty (20) working days.

In accordance with the procedures of Section 27-69-9,

M ssi ssi ppi Code of 1972, the State Tax Comm ssion shall initiate
revocation procedures of the retailer's permt. The Ofice of the
Attorney Ceneral shall provide |egal assistance in revocation
procedures when requested by the Tax Conmm ssi on.

SECTION 2. Section 97-32-7, M ssissippi Code of 1972, is
amended as foll ows:

97-32-7. (1) Every person engaged in the business of
selling tobacco products at retail shall notify each individual
enpl oyed by that person as a retail sales clerk that state | aw

(a) Prohibits the sale or distribution of tobacco
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products, including sanples, to any person under eighteen (18)
years of age and the purchase or receipt of tobacco products by
any person under eighteen (18) years of age, and
(b) Requires that proof of age be demanded from a

prospective purchaser or recipient if the prospective purchaser or
reci pient is under the age of eighteen (18) years. Every person
enpl oyed by a person engaged in the business of selling tobacco
products at retail shall sign an agreenent with his enployer in
substantially the following or simlar form

"l understand that state and federal |aw prohibit the sale or
di stribution of tobacco products to persons under the age of
ei ghteen (18) years and out-of - package sal es, and requires that
proof of age be demanded from a prospective purchaser or recipient
under eighteen (18) years of age if the individual is not known to
the seller, barterer, deliverer or giver of the tobacco product to
be over the age of eighteen (18) years. | promse, as a condition
of ny enpl oynent, to observe this [aw. "

(2) Any person violating the provisions of this section
shal |l be penalized not less than Fifty Dollars ($50.00) nor nore
t han One Hundred Dol |l ars ($100. 00).

(3) Avretailer who instructs his enpl oyee as provided in

this section shall not be crimnally liable for any individual

violations * * * by his enpl oyees; however, such instruction shal

not be an affirmati ve defense to violations affecting pernmt

revocation.
SECTION 3. Section 97-32-9, M ssissippi Code of 1972, is
anmended as fol | ows:

97-32-9. (1) It shall be unlawful for any person under

ei ghteen (18) years of age to purchase, possess, use or consune

any tobacco product. No student of any high school, junior high
school or elenentary school shall possess tobacco on any
educati onal property as defined in Section 97-37-17, M ssissipp

Code of 1972.
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(2) Any person under the age of eighteen (18) years who

violates the provisions of this chapter, in addition to any other

puni shnent aut horized by law, nmay have his driver's |icense

suspended for a period of up to six (6) nmonths, and shall pay a

fine of Twenty-five Dollars ($25.00) for the first offense, or

shall have his driver's license suspended for three (3) nonths and

pay a fine not to exceed Five Hundred Dollars ($500.00) for a

second or subsequent offense.

(3) Upon conviction or adjudication of any person under the

age of eighteen (18) vears for a violation of this chapter, the

judge shall notify the Conni ssioner of Public Safety of the

adj udi cation on a formto be devised by the conmi ssioner. The

comm ssioner _or_his authorized agent shall suspend the driver's

|license or pernmt to drive or deny the issuance of a |license or

permt to the person as provided in this section.

SECTION 4. Section 97-32-13, M ssissippi Code of 1972, is
amended as foll ows:

97-32-13. (1) Any person under the age of eighteen (18)
years who falsely states he is eighteen (18) years of age or
ol der, or presents any docunent that indicates he is eighteen (18)
years of age or older, for the purpose of purchasing or possessing
any tobacco or tobacco product shall be penalized not |ess than
Twenty-five Dollars ($25.00) nor nore than Two Hundred Dol | ars
($200.00) or required to conplete at least thirty (30) days
comunity service, or both

(2) (a) Any person under the age of eighteen (18) years who

violates the provisions of this chapter, in addition to any other

puni shnent aut horized by law, nmay have his driver's |icense

suspended for a period of one (1) nonth, and shall pay a fine of

Twenty-five Dollars ($25.00) for the first offense, or shall have

his driver's license suspended for three (3) nonths and pay a fine

not to exceed Five Hundred Dol l ars ($500.00) for a second or

subsequent of f ense.
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(b) Upon conviction or adjudication of any person under

the age of eighteen (18) years pay a fine of Twenty-five Dollars

($25.00) for the first offense, or shall have his driver's license

suspended for three (3) nonths and pay a fine not to exceed Five

Hundred Dol |l ars ($500.00) for a second or subsequent offense.

(3) Upon conviction or adjudication of any person under the

age of eighteen (18) vears for a violation of this chapter, the

judge shall notify the Conni ssioner of Public Safety of the

adj udi cation on a formto be devised by the conmi ssioner. The

comm ssioner _or _his authorized agent shall suspend the driver's

|license or pernmt to drive or deny the issuance of a |license or

permt to the person as provided in this section.

SECTION 5. Section 97-32-21, M ssissippi Code of 1972, is
amended as foll ows:

97-32-21. The Ofice of the Attorney General or |ocal |aw
enf orcenent agencies shall as needed conduct random unannounced
i nspections at |ocations where tobacco products are sold or
distributed to ensure conpliance with the M ssissippi Tobacco
Yout h Access Prevention Act of 1997. Persons under the age of
ei ghteen (18) years may be enlisted by the Ofice of the Attorney
Ceneral or local law enforcenent to test conpliance with the
M ssi ssi ppi Juvenil e Tobacco Access Prevention Act of 1997,
provi ded that the parent or |egal guardian of the person under
ei ghteen (18) years of age so utilized has given prior witten
consent for the mnor's participation in unannounced i nspecti ons.

The O fice of the Attorney General nust prepare a report of the
findings, and report these findings to the Departnment of Health
and Departnent of Mental Health. The Departnent of Mental Health
shal | prepare the annual report required by Section 1926, subpart
1 of Part B, Title XIX of the Federal Public Health Service Act
(42 USCS 300X-26). The report shall be approved by the Governor
and then pronptly transmtted to the Secretary of the United

St at es Departnent of Health and Human Servi ces.
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197 SECTION 6. This act shall take effect and be in force from
198 and after July 1, 2000.
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