M SSI SSI PPl LEG SLATURE REGULAR SESSI ON 2000
By: Wallace To: Judiciary B

HOUSE BI LL NO. 1454

1 AN ACT TO AMEND SECTI ONS 31-5-27, 31-5-33 AND 87-7-5,

2 MSSISSIPPI CODE OF 1972, TO REQUI RE A CONTRACTOR TO PAY A

3 SUBCONTRACTOR W THI N FORTY-FI VE DAYS OF SUBM SSI ON OF AN

4  APPL| CATI ON FOR PAYMENT TO THE CONTRACTOR; TO REVI SE RETAI NAGE

5 PROVI SIONS; AND FOR RELATED PURPGSES.

6 BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI
7 SECTION 1. Section 31-5-27, M ssissippi Code of 1972, is

8 anended as foll ows:

9 31-5-27. \Wen a contractor receives any paynent under a

10 public construction contract, the contractor shall, upon receipt
11 of that paynment, pay each subcontractor and material supplier in
12 proportion to the percentage of work conpl eted by each

13 subcontractor and material supplier. 1f for any reason the

14 contractor receives less than the full paynment due under the

15 public construction contract, the contractor shall be obligated to
16 disburse on a pro rata basis those funds received, with the

17 contractor, subcontractors and material suppliers each receiving a
18 prorated portion based on the amobunt due on the paynent.

19 Notwi t hst andi ng nonpaynent fromthe owner to the contractor, the
20 contractor shall pay the subcontractor within forty-five (45) days
21 of the subcontractor's subnission of an application for paynent to
22 the subcontractor. |If the contractor w thout reasonabl e cause
23 fails to make any paynment to his subcontractors and nateri al
24 suppliers within fifteen (15) days after the recei pt of paynent
25 under the public construction contract, or within for forty-five
26 (45) days of the subcontractor's submi ssion of an application for
27 paynent to the contractor, the contractor shall pay to his
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subcontractors and material suppliers, in addition to the paynent
due them a penalty in the amount of one-half of one percent (1/2
of 199 per day of the delinquency, calculated fromthe expiration
of the 15-day period until fully paid. The total penalty shal

not exceed fifteen percent (15% of the outstandi ng bal ance due.

SECTION 2. Section 31-5-33, M ssissippi Code of 1972, is
amended as foll ows:

31-5-33. (1) In any contract for the construction, repair,
alteration or denolition of any building, structure or facility
awarded by the State of M ssissippi, or any agency, unit or
departnment of the State of M ssissippi, or by any political
subdi vi sion thereof, which contract provides for progress paynents
in installnments based upon an estimted percentage of conpletion
with a percentage of the contract proceeds to be retained by the
state agency, unit or departnment, or by the political subdivision
or contractor pending conpletion of the contract, such retainage

shall be five percent (5%, and the anount retained by the prine

contractor from each paynent due the subcontractor shall not
exceed the percentage withheld by the state, or any agency, unit
or department of the state, or by any political subdivision
thereof, fromthe prine contractor.

On any contract as described herein, of which the total

amount is Two Hundred Fifty Thousand Dol lars ($250, 000.00) or

greater, five percent (5% shall be retained until the work is at

| east fifty percent (50% conplete, on schedul e and satisfactory
in the architect's and/or engineer's opinion, at which tinme fifty
percent (50% of the retainage held to date shall be returned to
the prime contractor for distribution to the appropriate
subcontractors and suppliers. Provided, however, that future

retai nage shall be withheld at the rate of two and one-half

percent (2v94.

(2) The provisions of this section shall not apply to
contracts let by the M ssissippi Transportation Comm ssion for the
construction, inprovenent or mai ntenance of roads and bri dges.

* ok
SECTION 3. Section 87-7-5, Mssissippi Code of 1972, is

anended as foll ows: [ BD1]
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87-7-5. Wien a prinme contractor receives any paynent from
t he owner under a construction contract, other than a public
construction contract, the prime contractor shall, upon receipt of
t hat paynent, pay each subcontractor and material supplier in
proportion to the percentage of work conpleted by each such
subcontractor and material supplier. |If for any reason the prine
contractor receives less than the full payment due fromthe owner,
the prime contractor shall be obligated to disburse on a pro rata
basis those funds received, with the prine contractor,

subcontractors and material suppliers each receiving a prorated

portion based on the anmobunt due on the paynent. Notw thstandi ng

paynent fromthe owner to the contractor, the contractor shall pay

t he subcontractor within forty-five (45) days of the

subcontractor's subnm ssion of an application for paynent to the

subcontractor. |If the prinme contractor w thout reasonabl e cause

fails to make any paynent to his subcontractors and materi al
suppliers within fifteen (15) days after the receipt of paynent
fromthe owner under the construction contract, or within

forty-five (45) days of the subcontractor's subnission of any

application for paynent to the contractor, the prine contractor

shall pay to his subcontractors and nmaterial suppliers, in
addition to the paynent due them a penalty in the anount of
one-hal f of one percent (1/2 of 1% per day of the delinquency,
calculated fromthe expiration of the 15-day period until fully
paid. The total penalty shall not exceed fifteen percent (15% of
t he outstandi ng bal ance due. The provisions of this section shal
not be applicable to contracts for the construction of
single-famly dwellings.

SECTION 4. This act shall take effect and be in force from
and after July 1, 2000.
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