M SSI SSI PPl LEG SLATURE REGULAR SESSI ON 2000

By: Peranich To: Judiciary A

HOUSE BI LL NO. 1236

1 AN ACT TO AMEND SECTI ONS 93-5-23, 93-11-65, 93-16-1 AND

2 93-16-3, MSSISSIPPI CODE OF 1972, TO PROVI DE THAT ORDERS

3 REGARDI NG THE VI SI TATI ON RI GHTS OF GRANDPARENTS MAY BE MADE WHEN
4 ORDERS OF CUSTCDY OF CHI LDREN ARE MADE; AND FOR RELATED PURPGCSES.
5 BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI
6 SECTION 1. Section 93-5-23, M ssissippi Code of 1972, is

7 anmended as foll ows:

8 93-5-23. Wien a divorce shall be decreed fromthe bonds of
9 matrinony, the court may, in its discretion, having regard to the
10 circunstances of the parties and the nature of the case, as nmay
11 seemequitable and just, nake all orders touching the care,

12 custody and nai ntenance of the children of the marriage, and al so
13 touching the mai ntenance and alinony of the wife or the husband,
14 or any allowance to be nade to her or him and shall, if need be,
15 require bond, sureties or other guarantee for the paynment of the
16 sumso allowed. The court may also make all orders regarding the
17 visitation rights of the grandparents of the children of the

18 nmarriage. Oders touching on the custody of the children of the
19 marriage may be nade in accordance with the provisions of Section
20 93-5-24. The court may afterwards, on petition, change the
21 decree, and nmake fromtinme to tinme such new decrees as the case
22 may require. However, where proof shows that both parents have
23 separate incones or estates, the court nmay require that each
24 parent contribute to the support and naintenance of the children
25 of the marriage in proportion to the relative financial ability of
26 each. In the event a legally responsible parent has health
27 insurance available to himor her through an enpl oyer or
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organi zation that may extend benefits to the dependents of such
parent, any order of support issued against such parent may
require himor her to exercise the option of additional coverage
in favor of such children as he or she is legally responsible to
support.

Whenever the court has ordered a party to make periodic
paynents for the mai ntenance or support of a child, but no bond,
sureties or other guarantee has been required to secure such
paynents, and whenever such paynents as have becone due remain
unpaid for a period of at least thirty (30) days, the court nmay,
upon petition of the person to whom such paynents are ow ng, or
such person's |egal representative, enter an order requiring that
bond, sureties or other security be given by the person obligated
to make such paynments, the anount and sufficiency of which shal
be approved by the court. The obligor shall, as in other civil
actions, be served with process and shall be entitled to a hearing
in such case.

Whenever in any proceeding in the chancery court concerning
the custody of a child a party alleges that the child whose
custody is at issue has been the victimof sexual or physical
abuse by the other party, the court nmay, on its own notion, grant
a continuance in the custody proceeding only until such allegation
has been investigated by the Departnment of Human Services. At the
time of ordering such continuance the court may direct the party,
and his attorney, making such allegation of child abuse to report
in witing and provide all evidence touching on the allegation of
abuse to the Departnment of Human Services. The Departnent of
Human Servi ces shall investigate such allegation and take such
action as it deens appropriate and as provided in such cases under
the Youth Court Law (being Chapter 21 of Title 43, M ssissipp
Code of 1972) or under the |laws establishing famly courts (being
Chapter 23 of Title 43, M ssissippi Code of 1972).

If after investigation by the Departnent of Human Services or
final disposition by the youth court or famly court allegations
of child abuse are found to be w thout foundation, the chancery
court shall order the alleging party to pay all court costs and

reasonabl e attorney's fees incurred by the defending party in

H B. No. 1236
00\ HR40\ R37
PAGE 2



65
66
67
68
69
70
71
72
73
74
75
76
77
78
79
80
81
82
83
84
85
86
87
88
89
90
91
92
93
94
95
96
97

respondi ng to such allegation.

The court may investigate, hear and nmake a determ nation in a
custody action when a charge of abuse and/or neglect arises in the
course of a custody action as provided in Section 43-21-151, and
in such cases the court shall appoint a guardian ad litemfor the
child as provided under Section 43-21-121, who shall be an
attorney. Unless the chancery court's jurisdiction has been
term nated, all disposition orders in such cases for placenent
with the Departnent of Human Services shall be reviewed by the
court or designated authority at |east annually to determne if
continued placenment with the departnment is in the best interest of
the child or public.

The duty of support of a child term nates upon the
emanci pation of the child. The court nay determ ne that
emanci pati on has occurred and no ot her support obligation exists
when the child:

(a) Attains the age of twenty-one (21) years, or

(b) Marries, or

(c) Discontinues full-tinme enrollnment in school and
obtains full-time enploynment prior to attaining the age of
twenty-one (21) years, or

(d) Voluntarily noves fromthe hone of the custodial
parent or guardi an and establishes i ndependent |iving arrangenents
and obtains full-tinme enploynment prior to attaining the age of
twenty-one (21) years.

SECTION 2. Section 93-11-65, M ssissippi Code of 1972, is
amended as foll ows:

93-11-65. (1) (a) |In addition to the right to proceed
under Section 93-5-23, M ssissippi Code of 1972, and in addition
to the remedy of habeas corpus in proper cases, and other existing
remedi es, the chancery court of the proper county shall have
jurisdiction to entertain suits for the custody, care, support and

mai nt enance of mnor children and to hear and determ ne all such
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matters, and shall, if need be, require bond, sureties or other
guarantee to secure any order for periodic paynents for the

mai nt enance or support of a child. The chancery court may al so

make orders regarding the visitation rights of the grand parents

of the children of a marriage. In the event a legally responsible

parent has health insurance available to himor her through an
enpl oyer or organization that may extend benefits to the
dependents of such parent, any order of support issued agai nst
such parent may require himor her to exercise the option of
addi ti onal coverage in favor of such children as he or she is
legally responsible to support. Proceedings may be brought by or
agai nst a resident or nonresident of the State of M ssissippi,

whet her or not having the actual custody of m nor children, for
the purpose of judicially determ ning the | egal custody of a
child. Al actions herein authorized may be brought in the county
where the child is actually residing, or in the county of the

resi dence of the party who has actual custody, or of the residence
of the defendant. Process shall be had upon the parties as

provi ded by |law for process in person or by publication, if they
be nonresidents of the state or residents of another jurisdiction
or are not found therein after diligent search and inquiry or are
unknown after diligent search and inquiry; provided that the court
or chancellor in vacation may fix a date in terntine or in
vacation to which process nay be returnable and shall have power
to proceed in terntinme or vacation. Provided, however, that if
the court shall find that both parties are fit and proper persons
to have custody of the children, and that either party is able to
adequately provide for the care and nai ntenance of the children,
and that it would be to the best interest and welfare of the
children, then any such child who shall have reached his twelfth
bi rthday shall have the privilege of choosing the parent with whom
he shall |ive.

(b) An order of child support shall specify the sumto
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be paid weekly or otherwise. 1In addition to providing for support
and education, the order shall also provide for the support of the
child prior to the making of the order for child support, and such
ot her expenses as the court may deem proper.

(c) The court may require the paynment to be made to the
custodi al parent, or to sonme person or corporation to be
designated by the court as trustee, but if the child or custodial
parent is receiving public assistance, the Departnent of Human
Services shall be nade the trustee.

(d) The noncustodial parent's liabilities for past
education and necessary support and nai nt enance and ot her expenses
are limted to a period of one (1) year next preceding the
conmencenent of an action.

(2) Provided further, that where the proof shows that both
parents have separate inconmes or estates, the court may require
that each parent contribute to the support and nai ntenance of the
children in proportion to the relative financial ability of each.

(3) Wenever the court has ordered a party to nake periodic
paynents for the mai ntenance or support of a child, but no bond,
sureties or other guarantee has been required to secure such
paynents, and whenever such paynents as have becone due remain
unpaid for a period of at least thirty (30) days, the court may,
upon petition of the person to whom such paynents are ow ng, or
such person's |egal representative, enter an order requiring that
bond, sureties or other security be given by the person obligated
to make such paynments, the anount and sufficiency of which shal
be approved by the court. The obligor shall, as in other civil
actions, be served with process and shall be entitled to a hearing
in such case.

(4) Wen a charge of abuse or neglect of a child first
arises in the course of a custody or maintenance action pending in
the chancery court pursuant to this section, the chancery court

may proceed with the investigation, hearing and determ nation of
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such abuse or neglect charge as a part of its hearing and

determ nation of the custody or maintenance issue as between the
parents, as provided in Section 43-21-151, notw thstanding the

ot her provisions of the Youth Court Law. The proceedings in
chancery court on the abuse or neglect charge shall be
confidential in the same manner as provided in youth court
proceedi ngs, and the chancery court shall appoint a guardi an ad
[itemin such cases, as provided under Section 43-21-121 for youth
court proceedi ngs, who shall be an attorney. Unless the chancery
court's jurisdiction has been term nated, all disposition orders
in such cases for placenment with the Departnment of Human Services
shall be reviewed by the court or designated authority at | east
annually to determine if continued placenent with the departnent
is in the best interest of the child or the public.

(5) Each party to a paternity or child support proceeding
shall notify the other within five (5) days after any change of
address. In addition, the noncustodial and custodial parent shal
file and update, with the court and with the state case registry,
information on that party's |location and identity, including
Soci al Security nunber, residential and mailing addresses,

t el ephone nunbers, photograph, driver's |license nunber, and nane,
address and tel ephone nunber of the party's enployer. This
information shall be required upon entry of an order or within
five (5) days of a change of address.

(6) In any case subsequently enforced by the Departnent of
Human Services pursuant to Title IV-D of the Social Security Act,
the court shall have continuing jurisdiction.

(7) In any subsequent child support enforcenent action
bet ween the parties, upon sufficient showing that diligent effort
has been nade to ascertain the |ocation of a party, due process
requi renents for notice and service of process shall be deened to
be net with respect to the party upon delivery of witten notice

to the nost recent residential or enployer address filed with the
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state case registry.

(8) The duty of support of a child term nates upon the
emanci pation of the child. The court nay determ ne that
emanci pati on has occurred and no ot her support obligation exists
when the child:

(a) Attains the age of twenty-one (21) years, or

(b) Marries, or

(c) Discontinues full-tinme enrollnment in school and
obtains full-time enploynent prior to attaining the age of
twenty-one (21) years, or

(d) Voluntarily noves fromthe hone of the custodial
parent or guardi an and establishes independent |iving arrangenents
and obtains full-tinme enploynment prior to attaining the age of
twenty-one (21) years.

SECTION 3. Section 93-16-1, M ssissippi Code of 1972, is
amended as foll ows:

93-16-1. Any court of this state which is conpetent to
decide child custody matters shall have jurisdiction to grant
visitation rights with a mnor child or children to the
grandparents of such mnor child or children as provided in this

chapter, Section 93-5-23 and Section 93-11-65.

SECTION 4. Section 93-16-3, M ssissippi Code of 1972, is
amended as foll ows:

93-16-3. (1) \Wienever a court of this state enters a decree
or order awardi ng custody of a mnor child to one (1) of the
parents of the child or term nating the parental rights of one (1)
of the parents of a mnor child, or whenever one (1) of the

parents of a mnor child dies, and such order does not address

visitation rights of the grandparents, either parent of the

child s parents who was not awarded custody or whose parental
rights have been term nated or who has died may petition the court
in which the decree or order was rendered or, in the case of the

death of a parent, petition the chancery court in the county in

H B. No. 1236
00\ HR40\ R37
PAGE 7



230
231
232
233
234
235
236
237
238
239
240
241
242
243
244
245
246
247
248
249
250
251
252
253
254
255
256
257
258
259
260
261
262

which the child resides, and seek visitation rights with such
chi | d.

(2) Any grandparent who is not authorized to petition for
visitation rights pursuant to subsection (1) of this section may
petition the chancery court and seek visitation rights with his or
her grandchild, and the court may grant visitation rights to the
grandparent, provided the court finds:

(a) That the grandparent of the child had established a
viable relationship with the child and the parent or custodi an of
the child unreasonably denied the grandparent visitation rights
with the child; and

(b) That visitation rights of the grandparent with the
child would be in the best interests of the child.

(3) For purposes of subsection (3) of this section, the term
"viable rel ationship” means a relationship in which the
grandparents or either of them have voluntarily and in good faith
supported the child financially in whole or in part for a period
of not less than six (6) nonths before filing any petition for
visitation rights with the child or the grandparents have had
frequent visitation including occasional overnight visitation with
said child for a period of not |less than one (1) year.

(4) Any petition for visitation rights under subsection (2)
of this section shall be filed in the county where an order of
custody as to such child has previously been entered. |f no such
cust ody order has been entered, then the grandparents’' petition
shall be filed in the county where the child resides or nay be
found. The court shall on notion of the parent or parents direct
the grandparents to pay reasonable attorney's fees to the parent
or parents in advance and prior to any hearing, except in cases in
whi ch the court finds that no financial hardship will be inposed
upon the parents. The court may also direct the grandparents to
pay reasonable attorney's fees to the parent or parents of the

child and court costs regardl ess of the outcone of the petition.
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263 SECTION 5. This act shall take effect and be in force from

264 and after its passage.
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