M SSI SSI PPl LEG SLATURE REGULAR SESSI ON 2000

By: Watson To: Judiciary A
Appropriations

HOUSE BI LL NO. 1228

AN ACT TO CREATE THE M SSI SSI PPl CAPI TAL POST- CONVI CTI ON
COUNSEL ACT; TO CREATE THE M SSI SSI PPl OFFI CE OF CAPI TAL
POST- CONVI CTI ON COUNSEL AND SPECI FY | TS PERSONNEL; TO PROVI DE
QUALI FI CATI ONS FOR ATTORNEYS I N THE OFFI CE; TO PRESCRI BE THE
DUTI ES OF ATTORNEYS I N THE OFFI CE; TO PROVI DE FOR COMPENSATI ON; TO
SPECI FY OFFI CE HOURS; TO AUTHORI ZE THE DI RECTOR TO ACQUI RE OFFI CE
SPACE, SUPPLI ES AND EQUI PMENT; TO REQUI RE THE DI RECTOR TO MAI NTAI N
A DOCKET; TO AUTHORI ZE THE APPO NTMENT OF ATTORNEYS I N SI TUATI ONS
WHERE CONFLI CTS ARI SE; TO CREATE THE SPECI AL CAPI TAL
10 POST- CONVI CTI ON COUNSEL FUND; TO PROVI DE THAT ATTORNEYS APPQO NTED
11 TO THE OFFI CE SHALL BE FULL TI Mg; TO AMEND SECTI ON 99-19-105,
12 M SSI SSIPPI CODE OF 1972, TO REVI SE THE SETTI NG OF THE DATE OF
13 EXECUTI ON OF DEATH SENTENCE; TO AMEND SECTI ON 99-39-5, M SSI SSI PPI
14 CODE OF 1972, TO REVISE THE STATUTE OF LI M TATI ONS FOR
15 POST- CONVI CTI ON RELI EF I N CAPI TAL CASES; TO AMEND SECTI ON
16 99-39-23, M SSISSI PPl CODE OF 1972, TO PROVI DE FOR THE APPO NTMENT
17 OF POST- CONVI CTI ON COUNSEL IN CAPI TAL CASES; TO AMEND SECTI ON
18 99-39-27, M SSISSI PPl CODE OF 1972, TO EXCLUDE POST- CONVI CTI ON
19 RELIEF I N CAPI TAL CASES; TO CREATE SECTI ON 99-15-18, M SSI SSI PPI
20 CODE OF 1972, TO PROVI DE FOR COVPENSATI ON OF COUNSEL I N
21 PCOST-CONVI CTI ON RELI EF CASES | NVOLVI NG THE DEATH PENALTY; TO
22 CREATE SECTI ON 99-39-28, M SSISSIPPI CODE OF 1972, TO PROVI DE THAT
23 THE SUPREME COURT SHALL PROVI DE RULES FOR PCGST- CONVI CTI ON
24  PROCEEDI NGS | N CAPI TAL CASES; TO PROVI DE FOR THE SETTI NG OF THE
25 DATE FOR EXECUTI ON OF DEATH SENTENCES; TO REPEAL SECTI ON 99-19-49,
26 M SSI SSI PPl CODE OF 1972, WH CH PROVI DES FOR THE SETTI NG OF A DAY
27 FOR THE EXECUTI ON OF A DEATH SENTENCE; AND FOR RELATED PURPOSES.

OCO~NOUIARWNE

28 BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI :
29 SECTION 1. This act may be cited as the "M ssissippi Capital

30 Post-Conviction Counsel Act."

31 SECTION 2. There is created the M ssissippi Ofice of

32 Capital Post-Conviction Counsel. This office shall consist of

33 three (3) attorneys, one (1) investigator, one (1) fiscal officer
34 and one (1) secretary/paralegal. One of those attorneys shall

35 serve as director of the office. The director shall be appointed
36 by the Chief Justice of the Suprene Court with the approval of a
37 mjority of the justices voting, for a termof four (4) years, or

38 until a successor takes office. The renmining attorneys and ot her
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staff shall be appointed by the director of the office and shal
serve at the will and pleasure of the director. The director and
all other attorneys in the office shall be active nenbers of The
M ssi ssi ppi Bar and shall neet all qualifications necessary to
serve as post-conviction counsel for persons under a sentence of
death. The director may be renoved fromoffice by the Chief
Justice upon finding that the director is not qualified under |aw
to serve as post-conviction counsel for persons under sentences of
death, has failed to performthe duties of the office or has acted
beyond the scope of the authority granted by law for the office.

SECTION 3. The Ofice of Capital Post-Conviction Counsel is

created for the purpose of providing representation to indigent
parti es under sentences of death in post-conviction proceedings,

and to perform such other duties as set forth by | aw

SECTION 4. The Ofice of Capital Post-Conviction Counse
shall limt its activities to the representation of inmates under
sentence of death in post-conviction proceedings and ancillary
matters related directly to post-conviction review of their
convictions and sentences and other activities explicitly
authorized in statute. Representation by the office or by private
counsel under appointnent by the office will end upon the filing
of proceeding for federal habeas corpus review or for appointnent
of counsel to represent the defendant in federal habeas corpus
proceedi ngs. However, the office may continue representation if
the office or a staff attorney enployed by the office shall be
appointed by a federal court to represent the inmate in federal
habeas corpus proceedings. |In such event, the office or the
enpl oyee attorney shall apply to the federal court for
conpensati on and expenses and shall upon recei pt of paynents by
the federal court pay all suns received over to the office for
deposit in the Special Capital Post-Conviction Counsel Fund as
provided in Section 9 of this act, fromwhich all expenses for
investigation and litigation shall be disbursed. Representation
i n post-conviction proceedings shall further include
representation of the inmate fromthe exhaustion of all state and
federal post-conviction litigation until execution of the sentence

or an adjudication resulting in either a newtrial or a vacation
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of the death sentence. The attorneys appointed to serve in the
O fice of Capital Post-Conviction Counsel shall devote their
entire time to the duties of the office, shall not represent any
persons in other litigation, civil or crimnal, nor in any other
way engage in the practice of law, and shall in no manner,
directly or indirectly, participate in the trial of any person
charged with capital nurder or direct appeal of any person under
sentence of death in the state, nor engage in |obbying activities
for or against the death penalty. Any violation of this provision
shal |l be grounds for term nation fromenploynment, in the case of
the director, by the Chief Justice, and in the case of other
attorneys, by the director, with approval of the Chief Justice.

SECTION 5. The director appointed under this act shall be

conpensated at no nore than the maxi num anount all owed by statute
for a district attorney, and other attorneys in the office shal
be conpensated at no nore than the maxi mum anount al |l owed by
statute for an assistant district attorney.

SECTION 6. The Director of the Ofice of Post-Conviction

Counsel shall keep the office open Monday through Friday for not
| ess than eight (8) hours each day.

SECTION 7. In addition to the authority to represent persons

under sentence of death in state post-conviction proceedings, the
director is hereby enmpowered to pay and di sburse sal ari es,

enpl oyment benefits and charges relating to enpl oynent of staff
and to establish their salaries, and expenses of the office; to

i ncur and pay travel expenses of staff necessary for the
performance of the duties of the office; to rent or |ease on such
terms as he may think proper such office space as is necessary in
the Gty of Jackson to accommpbdate the staff; to solicit and
accept nonies, gifts, grants or services fromany public or
private sources for the purpose of funding, operating and
executing the statutory duties of the office; to enter into and

performcontracts, including but not limted to, contracts and
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agreenents necessary to obtain and receive nonies, gifts, grants
or services fromfederal, public and private sources, and to

pur chase such necessary office supplies and equi pnent as may be
needed for the proper admnistration of said offices; and to incur
and pay such ot her expenses as are appropriate and customary to
the operations of the office. The director shall be required to
obtain a surety bond in the amobunt of not |ess than One Hundred
Thousand Dol | ars ($100, 000. 00) payable to the state. The cost of
such bond shall be paid out of funds appropriated for the
operations of the office. Al salaries and other expenditures
shall be paid fromfunds appropriated for such purposes augnented
by funds received as gifts and grants from public and private
sour ces.

SECTION 8. The director shall, as prescribed by the Chief

Justice, keep a docket of all death penalty cases originating in
the courts of M ssissippi, which nust at all reasonable tinmes be
open to the inspection of the public and nust show the county,
district and court in which the causes have been instituted. The
director shall prepare and naintain a roster of all death penalty
cases originating in the courts of M ssissippi and pending in
state and federal courts indicating the current status of each
such case, and a history of those death penalty cases filed since
1976. Copi es of such dockets and rosters shall be submtted to
the Suprenme Court in such format and with such appropriate
information and as frequently as the Chief Justice nmay direct.
The director shall also report nonthly to the Chief Justice the
activities, receipts and expenditures of the office.

SECTION 9. If, at any tine during the representation of two

(2) or nore defendants, the director determ nes that the interest
of those persons are so adverse or hostile that they cannot all be
represented by the director or his staff w thout conflict of
interest, or if the director shall determ ne that the volune or

nunber of representations shall so require, the director, in his
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sol e discretion, not withstanding any statute or regulation to the
contrary, shall be authorized to enploy qualified private counsel

Fees and expenses, approved by order of the appropriate court,
i ncluding investigative and expert w tness expenses of such
private counsel shall be paid fromfunds appropriated to a Speci al
Capi tal Post-Conviction Counsel Fund for this purpose, which fund
is hereby created. Mnies in this fund shall not |apse into the
CGeneral Fund at the end of a fiscal year but shall remain in the
fund and any interest which accrues to the fund shall remain in
t he fund.

SECTION 10. The director is further authorized to solicit

and accept nonies, gifts, grants or services fromany public or
private source, for the purpose of funding, operating and
executing the duties of the office.

SECTION 11. Section 99-19-105, M ssissippi Code of 1972, is
amended as foll ows:

99-19-105. (1) Whenever the death penalty is inposed, and
upon the judgment becoming final in the trial court, the sentence
shall be reviewed on the record by the M ssissippi Suprene Court.
The clerk of the trial court, within ten (10) days after receiving
the transcript, shall transmt the entire record and transcript to
the M ssissippi Suprene Court together with a notice prepared by
the clerk and a report prepared by the trial judge. The notice
shall set forth the title and docket nunber of the case, the nanme
of the defendant and the nane and address of his attorney, a
narrative statenment of the judgnent, the offense, and the
puni shment prescribed. The report shall be in the formof a
standard questionnaire prepared and supplied by the M ssissipp
Suprene Court, a copy of which shall be served upon counsel for
the state and counsel for the defendant.

(2) The M ssissippi Supreme Court shall consider the
puni shmrent as well as any errors enunerated by way of appeal.

(3) Wth regard to the sentence, the court shall determ ne:
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(a) Wether the sentence of death was inposed under the
i nfluence of passion, prejudice or any other arbitrary factor;

(b) Whether the evidence supports the jury's or judge's
finding of a statutory aggravating circunstance as enunerated in
Section 99-19-101;

(c) Wether the sentence of death is excessive or
di sproportionate to the penalty inposed in simlar cases,
considering both the crinme and the defendant; and

(d) Should one or nore of the aggravating circunstances
be found invalid on appeal, the M ssissippi Suprene Court shal
determ ne whether the remai ning aggravati ng circunstances are
out wei ghed by the mtigating circunstances or whether the
i nclusion of any invalid circunmstance was harm ess error, or both.

(4) Both the defendant and the state shall have the right to
submt briefs within the tinme provided by the court, and to
present oral argunment to the court.

(5) The court shall include in its decision a reference to
those simlar cases which it took into consideration. In addition
to its authority regarding correction of errors, the court, with
regard to review of death sentences, shall be authorized to:

(a) Affirmthe sentence of death;

(b) Reweigh the remai ning aggravating circunstances
agai nst the mtigating circunmstances should one or nore of the
aggravating circunmstances be found to be invalid, and (i) affirm
the sentence of death or (ii) hold the error in the sentence phase
harm ess error and affirmthe sentence of death or (iii) remand
the case for a new sentenci ng hearing; or

(c) Set the sentence aside and renmand the case for
nodi fication of the sentence to inprisonnent for life.

(6) The sentence review shall be in addition to direct
appeal, if taken, and the review and appeal shall be consolidated
for consideration. The court shall render its decision on |egal

errors enunerated, the factual substantiation of the verdict, and
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the validity of the sentence.
* %

SECTI ON 12. Section 99-39-5, M ssissippi Code of 1972, is
amended as foll ows:

99-39-5. (1) Any prisoner in custody under sentence of a
court of record of the State of M ssissippi who cl ai ns:

(a) That the conviction or the sentence was inposed in
viol ation of the Constitution of the United States or the
Constitution or |aws of M ssissippi;

(b) That the trial court was without jurisdiction to
i npose sent ence;

(c) That the statute under which the conviction and/or
sentence was obtained is unconstitutional;

(d) That the sentence exceeds the maxi mum aut hori zed by
I aw;

(e) That there exists evidence of material facts, not
previ ously presented and heard, that requires vacation of the
conviction or sentence in the interest of justice;

(f) That his plea was made involuntarily;

(g) That his sentence has expired; his probation,
parol e or conditional release unlawfully revoked; or he is
ot herwi se unlawfully held in custody;

(h) That he is entitled to an out-of-tine appeal; or

(1) That the conviction or sentence is otherw se
subj ect to collateral attack upon any grounds of alleged error
her et of ore avail abl e under any common | aw, statutory or other
wit, notion, petition, proceeding or renedy; nay file a notion to
vacate, set aside or correct the judgnent or sentence, or for an
out-of -time appeal .

(2) A notion for relief under this chapter shall be nade
within three (3) years after the tine in which the prisoner's
di rect appeal is ruled upon by the Supreme Court of M ssissipp

or, in case no appeal is taken, within three (3) years after the
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time for taking an appeal fromthe judgnent of conviction or
sentence has expired, or in case of a guilty plea, within three
(3) years after entry of the judgnent of conviction. Excepted
fromthis three-year statute of limtations are those cases in
whi ch the prisoner can denonstrate either that there has been an
i nterveni ng decision of the Supreme Court of either the State of
M ssi ssippi or the United States which would have actual ly
adversely affected the outconme of his conviction or sentence or
that he has evidence, not reasonably discoverable at the tine of
trial, which is of such nature that it would be practically
concl usive that had such been introduced at trial it would have
caused a different result in the conviction or sentence. Likew se
excepted are those cases in which the prisoner clains that his
sentence has expired or his probation, parole or conditional

rel ease has been unlawfully revoked. Likew se excepted are

filings for post-conviction relief in capital cases which shall be

made within one (1) yvear after conviction.

(3) This nmotion is not a substitute for, nor does it affect,
any renmedy incident to the proceeding in the trial court, or
direct review of the conviction or sentence.

(4) Proceedings under this chapter shall be subject to the
provi sions of Section 99-19-42.

SECTI ON 13. Section 99-39-23, M ssissippi Code of 1972, is
amended as foll ows:

99-39-23. (1) |If an evidentiary hearing is required the
j udge may appoint counsel for a petitioner who qualifies for the
appoi nt ment of counsel under Section 99-15-15, M ssissippi Code of
1972.

(2) The hearing shall be conducted as pronptly as
practicable, having regard for the need of counsel for both
parties for adequate tinme for investigation and preparation.

(3) The parties shall be entitled to subpoena w tnesses and

conpel their attendance, including, but not being limted to,
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subpoenas duces tecum

(4) The court may receive proof by affidavits, depositions,
oral testinony or other evidence and may order the prisoner
brought before it for the hearing.

(5) |If the court finds in favor of the prisoner, it shal
enter an appropriate order with respect to the conviction or
sentence under attack, and any supplenmentary orders as to
rearrai gnnent, retrial, custody, bail, discharge, correction of
sentence or other matters that may be necessary and proper. The
court shall nake specific findings of fact, and state expressly
its conclusions of law, relating to each issue presented.

(6) The order as provided in subsection (5) of this section
or any order dism ssing the prisoner's notion or otherw se denying
relief under this chapter is a final judgnment and shall be
conclusive until reversed. It shall be a bar to a second or
successive notion under this chapter. Excepted fromthis
prohibition is a notion filed pursuant to Section 99-19-57(2),

M ssi ssi ppi Code of 1972, raising the issue of the convict's
supervening insanity prior to the execution of a sentence of
death. A dismissal or denial of a notion relating to insanity
under Section 99-19-57(2), M ssissippi Code of 1972, shall be res
judicata on the issue and shall |ikew se bar any second or
successive notions on the issue. Likew se excepted fromthis
prohi bition are those cases in which the prisoner can denonstrate
either that there has been an intervening decision of the Suprene
Court of either the State of M ssissippi or the United States

whi ch woul d have actually adversely affected the outconme of his
conviction or sentence or that he has evidence, not reasonably

di scoverable at the tinme of trial, which is of such nature that it
woul d be practically conclusive that had such been introduced at
trial it would have caused a different result in the conviction or
sentence. Likew se excepted are those cases in which the prisoner

clainms that his sentence has expired or his probation, parole or
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conditional rel ease has been unlawfully revoked.

(7) No relief shall be granted under this chapter unless the
pri soner proves by a preponderance of the evidence that he is
entitled to such.

(8) Proceedings under this section shall be subject to the
provi sions of Section 99-19-42.

(9) In cases resulting in a sentence of death and upon a

determ nation of indigence, appointnent of post-conviction counsel

shall be nade by the Ofice of Capital Post-Conviction Counsel

upon order entered by the Suprene Court pronptly upon announcenent

of the decision on direct appeal affirm ng the sentence of death.

The order shall direct the trial court to immediately determ ne

i ndi gence and whether the inmate will accept counsel.

SECTI ON 14. Section 99-39-27, M ssissippi Code of 1972, is
amended as foll ows:

99-39-27. (1) The application for |eave to proceed in the
trial court filed with the Suprene Court under Section 99-39-7
shall nane the State of M ssissippi as the respondent.

(2) The application shall contain the original and two (2)
execut ed copies of the notion proposed to be filed in the trial
court together with such other supporting pl eadi ngs and
docunentation as the Suprene Court by rule may require.

(3) The prisoner shall serve an executed copy of the
application upon the Attorney CGeneral sinultaneously with the
filing of the application with the court.

(4) The original notion, together with all files, records,
transcripts and correspondence relating to the judgnment under
attack, shall pronptly be exam ned by the court.

(5 Unless it appears fromthe face of the application,
notion, exhibits and the prior record that the clains presented by
such are not procedurally barred under Section 99-39-21 and t hat
they further present a substantial showi ng of the denial of a

state or federal right, the court shall by appropriate order deny
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the application. The court may, in its discretion, require the
Attorney Ceneral upon sufficient notice to respond to the
appl i cation.

(6) The court upon satisfaction of the standards set forth
in this chapter is enpowered to grant the application.

(7) In granting the application the court, inits
di scretion, may:

(a) Were sufficient facts exist fromthe face of the
application, notion, exhibits, the prior record and the state's
response, together with any exhibits submtted therewith, or upon
stipulation of the parties, grant or deny any or all relief
requested in the attached noti on.

(b) Alowthe filing of the notion in the trial court
for further proceedi ngs under Sections 99-39-13 through 99-39-23.

(8) No application or relief shall be granted wi thout the
Attorney Ceneral being given at |east five (5) days to respond.

(9) The dism ssal or denial of an application under this
section is a final judgnent and shall be a bar to a second or
successive application under this chapter. Excepted fromthis
prohibition is an application filed pursuant to Section
99-19-57(2), M ssissippi Code of 1972, raising the issue of the
convict's supervening insanity prior to the execution of a
sentence of death. A dism ssal or denial of an application
relating to insanity under Section 99-19-57(2), M ssissippi Code
of 1972, shall be res judicata on the issue and shall |ikew se bar
any second or successive applications on the issue. Likew se
excepted fromthis prohibition are those cases in which the
pri soner can denonstrate either that there has been an intervening
deci sion of the Suprene Court of either the State of M ssissipp
or the United States which would have actually adversely affected
t he outcome of his conviction or sentence or that he has evidence,
not reasonably discoverable at the time of trial, which is of such

nature that it would be practically conclusive that had such been
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introduced at trial it would have caused a different result in the
conviction or sentence. Likew se exenpted are those cases in
whi ch the prisoner clains that his sentence has expired or his
probation, parole or conditional rel ease has been unlawfully
revoked.

(10) Proceedings under this section shall be subject to the
provi sions of Section 99-19-42.

(11) Post-conviction proceedi ngs wherein the defendant is

under sentence of death shall be governed by rules established by

t he Suprene Court as well as the provisions of this section.

SECTION 15. The follow ng shall be codified as Section
99- 15-18, M ssissippi Code of 1972:

99-15-18. (1) Counsel enployed by an office funded by the
State of M ssissippi or any county shall receive no conpensation
or expenses for representation of a party seeking post-conviction
relief while under a sentence of death other than the conpensation
attendant to his office.

(2) Unless enpl oyed by such an office, counsel appointed to
represent a party seeking post-conviction relief while under a
sentence of death shall be paid at an hourly rate not to exceed
ei ghty percent (80% of the hourly rate allowed in the United
States District Courts of the Northern and Southern Districts of
M ssi ssippi to attorneys appointed to represent defendants seeking
habeas corpus relief. Mney shall not be paid to court appointed
counsel unless either (a) a petitionis timely filed, or (b) if a
petition is not filed, a notice is tinely filed stating that
counsel has reviewed the record and found no neritorious claim
Prior to paynent of any fees in a case in excess of Seven Thousand
Five Hundred Dol | ars ($7,500.00) or expenses of investigation and
experts in excess of Two Thousand Five Hundred Dol |l ars
($2,500.00), the application for such fees and expenses will be
submtted to the Suprenme Court for review of the award of the

convicting court. |If counsel believes that the court has failed
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to all ow reasonabl e conpensati on, counsel may petition the Suprene
Court for review. |If counsel is appointed in successive

post - convi ction proceedi ngs, such counsel shall receive reasonabl e
conpensati on considering the services perforned.

(3) The trial court shall also, upon petition by the party
seeki ng post-conviction relief, authorize additional nonies to pay
for investigative and expert services that are reasonably
necessary to adequately litigate the post-conviction clainms. The
initial petition for such expenses shall present a credible
estimate of anticipated expenses, and such estinmate shall be
updated fromtime to tinme as needed to informthe court of the
status of such expenses. Paynent of such expenses shall be nade
fromfunds in the Special Capital Post-Conviction Counsel Fund.

SECTION 16. The follow ng shall be codified as Section
99- 39-28, M ssissippi Code of 1972:

99-39-28. If application to proceed in the trial court is
granted, post-conviction proceedings on cases where the death
penalty has been inposed in the trial court and appeals fromthe
trial court shall be conducted in accordance with rules
establ i shed by the Suprenme Court.

SECTION 17. When judgnent of death becomes final and a writ

of certiorari to the United States Suprene Court has been denied
or the time for filing such petition has expired, the court shal
set an execution date for a person sentenced to the death penalty.
Wthin sixty (60) days follow ng the appoi nt nent of

post - convi ction counsel, upon declaration by counsel that he deens
post-conviction review to be neritorious and that he intends to
file an application for post-conviction review, the court nmay stay
execution pending the disposition of the post-conviction
proceeding. In the event no application for post-conviction
relief is filed within one (1) year of the date of the disposition
of the petition for wit of certiorari or the time for certiorar

has expired, any stay entered by the court will automatically
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439 vacate. The filing of a declaration by counsel that he deens

440 post-conviction review to be nmeritorious and intends to file an
441 application for post-conviction review shall in no manner

442 constitute the filing of an application for post-conviction review
443 that would toll the running of any statute of |limtations.

444 Setting or resetting the date of execution shall be nade on notion
445 of the state that all state and federal renedi es have been

446 exhausted, or that the defendant has failed to file for further
447 state or federal revieww thin the tine allowed by |aw.

448 SECTI ON 18. Section 99-19-49, M ssissippi Code of 1972,

449 which provides for the setting of a day for the execution of a

450 death sentence, is repeal ed.

451 SECTI ON 19. This act shall take effect and be in force from
452 and after July 1, 2000.
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