M SSI SSI PPl LEG SLATURE REGULAR SESSI ON 2000

By: Sinpson To: Judiciary A

HOUSE BI LL NO. 1135

AN ACT TO REENACT SECTIONS 73-3-101, 73-3-103, 73-3-105,
73-3-107, 73-3-109, 73-3-111, 73-3-113, 73-3-115, 73-3-117,
73-3-119, 73-3-120, 73-3-121, 73-3-123, 73-3-125, 73-3-127,
73-3-129, 73-3-131, 73-3-133, 73-3-135, 73-3-137, 73-3-139,
73-3-140, 73-3-141, 73-3-143, 73-3-145 AND 73-3-171, M SSI SSI PPI
CODE OF 1972, WH CH CREATE THE M SSI SSI PPI BAR AND THE STATE BOARD
OF BAR COWM SSI ONERS; TO REENACT SECTI ONS 73-3-301, 73-3-303,
73-3-305, 73-3-307, 73-3-309, 73-3-310, 73-3-311, 73-3-313,
73-3-315, 73-3-317, 73-3-319, 73-3-321, 73-3-323, 73-3-325,

10 73-3-327, 73-3-329, 73-3-331, 73-3-333, 73-34-335, 73-3-337,

11 73-3-339, 73-3-341, 73-3-343, 73-3-345, 73-3-347, 73-3-349,

12 73-3-351, 73-3-353, 73-3-355, 73-3-357, 73-3-359, 73-3-361,

13 73-3-363, 73-3-365, 73-3-367, 73-3-369, 73-3-371 AND 73-3-373,

14 M SSI SSI PPl COCDE OF 1972, VWH CH PROVI DE PROCEDURES TO DI SCI PLI NE
15 AND TO DETERM NE PERSONAL | NCAPACI TY TO PRACTI CE LAW TO AVEND

16 SECTION 73-3-403, M SSI SSI PPI CODE OF 1972, TO EXTEND THE REPEALER
17 ON THE M SSI SSI PPl BAR;, AND FOR RELATED PURPGCSES.

OCO~NOUIARWNE

18 BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI :
19 SECTION 1. Section 73-3-101, M ssissippi Code of 1972, is
20 reenacted as follows:

21 73-3-101. The resident | awers now aut horized to practice
22 lawin the State of M ssissippi are hereby and herew th

23 constituted an association which shall be known as the M ssissipp
24  Bar.

25 SECTION 2. Section 73-3-103, M ssissippi Code of 1972, is
26 reenacted as follows:

27 73-3-103. Al resident persons now or hereafter admtted to
28 practice lawin the state shall be nenbers of this association.
29 SECTION 3. Section 73-3-105, M ssissippi Code of 1972, is
30 reenacted as follows:

31 73-3-105. The bar shall elect a president, a first vice

32 president and president-elect, and a second vice president, who

33 shall each serve for a termof one (1) year. None of such
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of ficers shall be eligible to succeed hinself.

The bar shall adopt bylaws for its governnent, fixing the
termof office for the officers and nenbers of the Board of
Comm ssioners, providing for the times and net hods of the el ection
of officers and nenbers of the Board of Comm ssioners, authorizing
sections of the bar, providing for commttees through which the
activities of the bar would be carried on, prescribing the nethods
by which the time for the annual neetings of the bar and of the
Board of Conmi ssioners shall be set, prescribing the manner in
whi ch special neetings of the officers, the board, and the bar may
be call ed and held, authorizing the board to el ect an executive
committee with a determ nation of its conposition and what powers
may be del egated to such executive commttee, and covering ot her
proper subjects. Such bylaws shall not be inconsistent with the
provi sions of this chapter.

SECTION 4. Section 73-3-107, M ssissippi Code of 1972, is
reenacted as foll ows:

73-3-107. The bar shall be controlled and governed by a
Board of Conmi ssioners consisting of as many nenbers as shall be
established by the bylaws of the bar or any anendnents thereto,
adopted at an annual neeting of the bar.

SECTION 5. Section 73-3-109, M ssissippi Code of 1972, is
reenacted as foll ows:

73-3-109. At all neetings of the Board of Comm ssioners a
majority of the entire nmenbership shall constitute a quorum for
action upon any questions that may conme before the board except
such questions as this article or the bylaws of the organization
may require to be passed upon by a larger portion of the
menber shi p.

SECTION 6. Section 73-3-111, M ssissippi Code of 1972, is
reenacted as foll ows:

73-3-111. A secretary, who may be desi gnated as executive
director, shall be elected by the Board of Conm ssioners and shal
hold office for one (1) year.

The secretary shall keep and maintain rolls which shal
contain the nane and pl ace of residence of every |awer in the

state. He may adopt such neans as he thinks best to make the
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rolls accurate and conplete. There shall be nade a separate rol
for each circuit court district.

The secretary shall keep mnutes of all neetings of the Board
of Conm ssioners and such m nutes, signed by the chairman and
secretary, shall be the evidence of the proceedi ngs had and
actions taken by the board. He shall also keep the m nutes of
each neeting of the bar, which mnutes signed by himand by the
presiding officer shall be evidence of the proceedi ngs had and
actions taken by the bar.

SECTION 7. Section 73-3-113, M ssissippi Code of 1972, is
reenacted as foll ows:

73-3-113. The secretary shall also performthe duties of
treasurer. He shall nake bond for the safe handling of all funds
for which he may becone responsible, the bond to be in such
penalty, with such sureties, and conditioned as the Board of
Comm ssioners may require. Annually, and not less than thirty
(30) days in advance of the date the Board of Comm ssioners is to
consi der the proposed budget of the bar for the next fiscal year,
the secretary shall publish in an official publication of the bar
a detailed accounting of all projected revenues and each item of
expenditure in the proposed budget. Itens of expenditure relating
to disciplinary functions of the bar shall appear separately from
those relating to nondisciplinary functions. |In addition, the
secretary shall annually cause to be made an i ndependent audit by
a certified public accountant of all receipts, expenditures and
funds under the control of the bar and shall publish such audit in
an official publication of the bar.

SECTI ON 8. Section 73-3-115, M ssissippi Code of 1972, is
reenacted as foll ows:

73-3-115. The secretary shall nmaintain his office at the
seat of governnent. But the neetings of the Board of
Comm ssi oners shall be at such places as the board nay sel ect from

time to tine or as nmay be designated in calls nmade as herein
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aut horized. The neetings of the bar shall be held at such pl aces

as the bar may fromtinme to tine select. The secretary shal

attend all neetings of the board and all neetings of the bar.

SECTION 9. Section 73-3-117, M ssissippi Code of 1972, is

reenacted as foll ows:

73-3-117. The secretary shall receive a salary in such

anount and payable in such nanner as the Board of Comm ssioners

may prescribe fromtinme to tine.

No ot her officer shall be paid a

salary. But the traveling expenses of nenbers of the board

attendi ng neetings of the board

maki ng trips on business of the

and such expenses of conmttees

bar shall be paid.

SECTI ON 10. Section 73-3-119, M ssissippi Code of 1972, is

reenacted as foll ows:

73-3-1109. Enroll nent on the list of nenbers of the bar and

t he paynment of annual enrollnent fees as required hereby shall be

prerequisites to the continued practice by any | awer already

admtted and to the engaging in the practice by persons hereafter

admtted. The date on which the provisions of this section shal

beconme operative will be determ

provi ded.

ned in the manner hereinafter

SECTION 11. Section 73-3-120, M ssissippi Code of 1972, is

reenacted as foll ows:

73-3-120. Menmbers of the bar shall be divided into active

and inactive nenbership classes which shall be defined as foll ows:

(a) "Active nmenber"” nmeans any person adnmitted to

practice lawin this state and who is engaged in the practice of

law in this state. Except as otherw se provided in Section

73-3-125, all active nenbers shall be entitled to vote and hold

office in the bar.

(b) "lnactive menber"

means any menber, in good

standi ng, who is not engaged in the practice of lawin this state.

A person may, upon witten request, be enrolled as an inactive

menber . | nacti ve menbers shal
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office in the bar.

As used in this section, the "practice of |law' shall include
any person holding hinself out as a practicing attorney or
occupying any position in which he may be call ed upon to give
| egal advice or counsel or to examne the |aw or to pass upon the
| egal effect of any act, docunent or |aw.

The M ssissippi Bar shall promulgate rules and regul ations
regardi ng continuing |egal education requirenents between active
and inactive status.

SECTION 12. Section 73-3-121, M ssissippi Code of 1972, is
reenacted as foll ows:

73-3-121. Any lawer changing his residence fromone circuit
to another shall pronptly notify the secretary who shall make the
changes on his rolls to show such person's nane on the roll of the
proper district.

SECTI ON 13. Section 73-3-123, M ssissippi Code of 1972, is
reenacted as foll ows:

73-3-123. Each nenber of the bar shall, unless exenpt by
virtue of Section 73-3-125, pay enrollnment fees each year in an
anount as established by the Board of Conm ssioners, but not to
exceed the sum of Two Hundred Dol lars ($200.00) until August 1,
1997, and not to exceed Two Hundred Twenty-five Dollars ($225.00)
thereafter until August 1, 1999, and not to exceed Two Hundred
Fifty Dollars ($250.00) thereafter for those nenbers admtted to
practice law for three (3) years or nore; and One Hundred Ten
Dol l ars ($110.00) for those nmenbers admitted to practice |aw for
one (1) year, but less than three (3) years; and Fifty Dollars
($50.00) for those nenbers adnitted to practice |aw |l ess than one
(1) year; and Fifty Dollars ($50.00) for those nenbers on inactive
status. Al enrollnment fees shall be paid for the same period,
that is, for the period of one (1) year beginning on the day and
nmonth to be determ ned as provided in Section 73-3-127. The

enrol I ment fees shall be paid to the secretary of the bar.
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SECTI ON 14. Section 73-3-125, M ssissippi Code of 1972, is
reenacted as foll ows:

73-3-125. Al lawers over the age of seventy-five (75)
years, and the judges of the Supreme Court, and circuit, chancery
and county judges, United States magi strates, judges of the
bankruptcy courts, and the judges of the federal courts are exenpt
fromthe paynent of enrollnent fees. Persons of the cl asses
enunerated in this section shall be active nenbers except that no
j udge shall be eligible to nenbership on the Board of
Conmmi ssi oners.

SECTI ON 15. Section 73-3-127, M ssissippi Code of 1972, is
reenacted as foll ows:

73-3-127. Any nmenber failing to pay any enrol |l nment fees
within sixty (60) days after the sane becone due shall be
consi dered delinquent and shall be given witten notice of his
del i nquency mailed to himby United States nmail, addressed to his
| ast known address. |If the delinquent fails to pay such
enrollment fees within thirty (30) days after witten notice of
del i nquency, he shall stand suspended from nenbership in the
M ssissippi Bar. It shall be the duty of the secretary, upon any
menber's becom ng suspended as above stated, to notify the
delinquent in witing by United States certified mail of his
suspension, and to notify the courts of the county of his |ast
known address of such fact, viz; the circuit court, the chancery
court and the county court, if there be a county court, by mailing
such notice to the presiding judge and to the clerk of such court.
Any nenber shall be reinstated upon paynent of delinquent
enrol l ment fees and a penalty in an anount equal to one-half (1/2)
of the delinquent enrollnment fees. The secretary, upon such
paynent, shall forthwith notify the courts above-nentioned of such
fact and the clerks thereof shall file and preserve such notice.

SECTI ON 16. Section 73-3-129, M ssissippi Code of 1972, is

reenacted as foll ows:
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73-3-129. The president shall preside at all neetings of the
bar, and shall have such duties as the bar may by its byl aws
prescribe. In his absence, or in case of his inability to perform
his duties they shall devolve upon the first vice president; and
in the absence or inability to act of the first vice president the
duties of the president shall be perfornmed by the second vice
presi dent .

SECTION 17. Section 73-3-131, M ssissippi Code of 1972, is
reenacted as foll ows:

73-3-131. The president shall be a nenber and the chairmn
of the Board of Conmm ssioners. |In case he is absent from any
neeti ng of the board, the vice president and president-elect shal
preside; and in case the vice president and president-elect is
absent from any neeting of the board, some other nenber of the
board shall be selected by the nenbers in attendance to preside at
t hat meeti ng.

SECTI ON 18. Section 73-3-133, M ssissippi Code of 1972, is
reenacted as foll ows:

73-3-133. The vice president and president-elect and the
second vice president shall be nmenbers of the Board of
Conmmi ssi oners.

SECTION 19. Section 73-3-135, M ssissippi Code of 1972, is
reenacted as foll ows:

73-3-135. Vacancies in any office, including the office of
conmmi ssioner, shall be filled by the Board of Comm ssioners and
any person so elected by the Board of Conm ssioners to fill a
vacancy shall hold for the balance of the termof his inmediate
predecessor in office.

SECTI ON 20. Section 73-3-137, M ssissippi Code of 1972, is
reenacted as foll ows:

73-3-137. 1If any nenber of the board shall be absent from
three (3) successive neetings thereof, unless the reason for his

absence shall be tenporary illness, the board may declare his
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of fice vacant and proceed to fill it as provided in the | ast
precedi ng secti on.

SECTI ON 21. Section 73-3-139, M ssissippi Code of 1972, is
reenacted as foll ows:

73-3-139. The nmenbership of the bar shall establish by the
adoption of bylaws and amendnents thereto at any annual neeting of
the bar the time, nmethod and procedures for the el ection of
of ficers and nenbers of the board. The names of those persons
nom nat ed by any nethod other than by petition of the general
menber ship shall be published in an official publication of the
bar at least thirty (30) days in advance of the deadline for
nom nations by petition of the general nenbership to be filed, and
t he byl aws of the bar shall provide in addition to any ot her
met hod for the nom nation of officers and nmenbers of the board the
manner and procedure by which the general nenbership of the bar
may meke nom nations by petition. All bylaws of the bar in
exi stence at the tinme of the adoption of this section shal
continue in full force and effect, until such tinme as such byl aws
may be anmended by the nmenbership of the bar in accordance with the
provi sions of the bar byl aws.

SECTI ON 22. Section 73-3-140, M ssissippi Code of 1972, is
reenacted as foll ows:

73-3-140. The Board of Comm ssioners, any officer or the
Executive Director of the M ssissippi Bar shall not be authorized
to | ease any office space for the use of the M ssissippi Bar if
such space is being | eased for an annual ampunt in excess of the
annual anmount paid by the State Suprene Court for its office
space. The |ease of any office space by the Board of
Commi ssioners, an officer or the Executive Director of the
M ssi ssi ppi Bar for the use of the M ssissippi Bar nust be
approved by the Departnent of Finance and Admi nistration. The
byl aws of the bar shall not be in conflict with the provisions of

this section. The provisions of this section shall not apply to
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any | ease existing as of July 1, 1991.

SECTI ON 23. Section 73-3-141, M ssissippi Code of 1972, is
reenacted as foll ows:

73-3-141. The M ssissippi Bar shall be governed by the Board
of Conmi ssioners which shall have the powers and duties in this
article conferred and which shall be charged with the executive
functions of the bar and with the duty to enforce the provisions
of this article. But the Board of Conm ssioners shall observe
general rules, not in conflict with the provisions of this
article, adopted in the formof bylaws or otherw se by the bar.

SECTI ON 24. Section 73-3-143, M ssissippi Code of 1972, is
reenacted as foll ows:

73-3-143. (1) The board shall, subject to the approval of
the justices of the Supreme Court, formul ate reasonable rules
governing the conduct of all persons admitted to practice.

(2) The Board of Conm ssioners shall render advisory
opi nions, upon the witten request of any nmenber of the bar, as to
the validity or propriety of any proposed act or course of
conduct .

SECTI ON 25. Section 73-3-145, M ssissippi Code of 1972, is
reenacted as foll ows:

73-3-145. (1) It shall be the duty of the M ssissippi Bar,
by and through its president, to recormmend to the State
Legi slature such legislation relating to the courts, to matters of
pl eadi ng, practice and procedure, and any other | egislation which
inits judgnment will inprove the courts and the |law, or render the
menbers of the bar nore efficient as mnisters of justice and the
courts nore efficient as instrunentalities for its attai nment.

(2) The bar shall have the right to make rul es and byl aws
not in conflict wwth any of the ternms of this article concerning
the selection and tenure of its officers and commttees and their
powers and duties, and generally for the control and regul ation of

t he busi ness of the board and of the bar.
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(3) The bar shall have the authority to hold and conduct
educational and social neetings and activities anong the nenbers
of the bar, to publish journals and generally to do such things as
in their judgnment nmay tend to inprove the educational and et hical
standi ng of the bench and bar.

SECTI ON 26. Section 73-3-171, M ssissippi Code of 1972, is
reenacted as foll ows:

73-3-171. The Board of Comm ssioners shall have no authority
to regulate the fees or charges of lawers for the rendition of
their professional services. Nor shall it in any way undertake to
regul ate such fees or charges.

SECTI ON 27. Section 73-3-301, M ssissippi Code of 1972, is
reenacted as foll ows:

73-3-301. Any attorney regularly admtted to practice law in
the State of M ssissippi or any attorney specially admtted to
practice law by a court of this state or any individual admtted
to practice as an attorney in any other jurisdiction who regularly
engages in the practice of lawwithin this state as house counsel
to corporations or other entities, counsel for governnental
agencies, out-of-state |awers admtted or permtted to practice
law in this state by comty, bar exam nation or otherw se are
subj ect to the exclusive and inherent disciplinary jurisdiction of
the Suprenme Court of M ssissippi and the disciplinary agencies
herei nafter established and desi gnat ed; provided, however, nothing
herei n contained shall be construed to deny to any other court
such powers as are necessary for that court to nmaintain control
over practice in and proceedi ngs conducted before it, such as the
power of contenpt, nor to prohibit |ocal bar associations from
censuring, suspending or expelling their nmenbers from nenbership
in such | ocal bar association.

SECTI ON 28. Section 73-3-303, M ssissippi Code of 1972, is
reenacted as foll ows:

73-3-303. The jurisdiction of the court shall be
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adm nistered in the manner hereinafter set out, and the follow ng
entities are hereby established and desi gnated as agencies of the
court for such purposes:

(a) The Board of Conm ssioners of the M ssissippi Bar,
i ncluding the Executive Director of the M ssissippi Bar and
conpl ai nt counsel

(b) The conmittee on conplaints of the M ssissippi Bar.

(c) The conplaint tribunals appointed by the Suprene
Court of M ssissippi.

SECTI ON 29. Section 73-3-305, M ssissippi Code of 1972, is
reenacted as foll ows:
73-3-305. The conposition of the aforesaid disciplinary

agenci es shall be as follows:

(a) Board of Conmi ssioners. The Board of Comm ssioners
of the M ssissippi Bar is provided for in Section 73-3-107,
M ssi ssi ppi Code of 1972. The board shall have the authority to
enpl oy and conpensate a conpetent person to serve as conpl aint
counsel, who shall be a nenber of the bar of this state and who
shall serve at the pleasure of the board, either in a full-time or
part-tine capacity. |In addition, the board shall have the
authority to enploy and conpensate such assistants to and staff
for the conplaint counsel and to enpl oy and conpensate such ot her
persons as the board may fromtine to tine deem necessary or
advi sable to effect the disciplinary procedures set forth herein.

(b) Conmittee on conplaints. The commttee on
conplaints shall be appointed by the President of the M ssissipp
Bar in the manner provided in its bylaws, but said conmttee shal
consi st of at |east one (1) nmenber fromeach of the Suprene Court
districts of the state. The chairman and vice chairman of the
commttee shall be designated by the President of the M ssissipp
Bar .

(c) Conplaint tribunals. Conplaint tribunals for each

of the Suprene Court districts of the state, consisting of three
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(3) menbers who are nenbers of the bar of this state, shall be
appoi nted by the Chief Justice of the Suprene Court to serve on a
cal endar year basis.

SECTI ON 30. Section 73-3-307, M ssissippi Code of 1972, is
reenacted as foll ows:

73-3-307. Each of the disciplinary agencies is hereby given
such jurisdiction and | awmful powers as are necessary to conduct a
proper and speedy disposition of any conplaint. The power to
sumons and exam ne W tnesses under oath and to conpel their
attendance to take or cause to be taken the deposition of
wi tnesses and to order the production of books, papers, records
and ot her docunentary evi dence necessary or material to the
i nvestigation or conplaint shall be coequal to the powers
exerci sabl e by the courts of record of this state. Al sunmonses
or subpoenas shall be issued by the clerk of the court, and it
shall be the duty of any person so sumopned to appear and testify
as in the wit commanded and to produce the books, papers, records
or other docunentary evidence required. Sumonses and subpoenas
i ssued by the clerk of the court shall be delivered to the sheriff
of the county where they are to be executed, and the sheriff shal
serve such wits and notices, or cause themto be served, as he is
required to do with respect to wits received by himfrom any
ot her court of record.

Any defiance of any summons or subpoena so issued, or other
extrajudi cial conduct which shall inhibit, inpede or disrupt any
of the above disciplinary agencies in the performance of the
duties and in the exercise of the powers herein given shall be
treated as contenpt of the court and puni shabl e accordingly.

SECTI ON 31. Section 73-3-309, M ssissippi Code of 1972, is
reenacted as foll ows:

73-3-309. Conplaints, irrespective of source, touching upon
t he professional conduct or conduct evincing unfitness for the

practice of |aw nade agai nst attorneys who are nenbers of the bar

H B. No. 1135
00\ HRO3\ R1757
PAGE 12



401
402
403
404
405
406
407
408
409
410
411
412
413
414
415
416
417
418
419
420
421
422
423
424
425
426
427
428
429
430
431
432
433

of this state or who may be tenporarily practicing in this state
under any rule of comty or courtesy, that may be received by or
that may conme to the attention of any judicial officer, the Board
of Conm ssioners or any nenbers of the M ssissippi Bar, shall be
referred to the conmttee on conplaints for prelimnary

i nvestigation and such disposition or further action as my be
appropriate. The conplaint nmust be in witing and signed by the
person maki ng the conplaint or charge and the conplaint nust be
sworn to or supported by affidavit or the signature of the
conplaining party witnessed by two (2) persons twenty-one (21)
years of age or older. Additionally, the conplaint shall contain
the street address of the conplaining party and each w tness.

SECTI ON 32. Section 73-3-310, M ssissippi Code of 1972, is
reenacted as foll ows:

73-3-310. The chancery and circuit courts shall have the
duty to file a conplaint under the terns and provisions as
outlined in Section 73-3-309 agai nst any attorney who is a
resident of the court's district and who denonstrates conduct
evincing unfitness for the practice of |aw

SECTI ON 33. Section 73-3-311, M ssissippi Code of 1972, is
reenacted as foll ows:

73-3-311. Wen any conplaint or charge touching upon the
prof essi onal conduct or conduct evincing unfitness for the
practice of |aw against any attorney subject to discipline
hereunder is received by the conmttee on conplaints, the
commttee shall, within ten (10) days thereof, take the follow ng
action:

(a) Cause the conplaint or charge to be filed and
docketed with the Executive Director of the M ssissippi Bar

(b) Screen the conplaint or charge for nerit or the
| ack thereof, if such determ nation can be made fromthe
al | egations of the conplaint and any acconpanyi ng docunents; and

(c) Dismss any frivolous or ill-grounded conplaint or

H B. No. 1135
00\ HRO3\ R1757
PAGE 13



434
435
436
437
438
439
440
441
442
443
444
445
446
447
448
449
450
451
452
453
454
455
456
457
458
459
460
461
462
463
464
465
466

one obviously wi thout merit; or

(d) Refer the conplaint to conplaint counsel for
further investigation, hearing and report.

SECTI ON 34. Section 73-3-313, M ssissippi Code of 1972, is
reenacted as foll ows:

73-3-313. The conplaint counsel shall inmediately
i nvestigate the conplaint; and upon conpletion of his
i nvestigation, excluding the investigatory hearing, he shal
informthe accused attorney that a conplaint has been filed
agai nst himand that he is under investigation, advise the accused
attorney of the general nature of the charges, furnish hima copy
of the conplaint and any evi dence supporting it, afford the
accused attorney a hearing, and advise the attorney of the tine
and place of such hearing. Comrunications and notices to the
accused attorney shall be transmtted by registered or certified
mai |, return recei pt requested, and marked "Deliver to Addressee
Only."

SECTI ON 35. Section 73-3-315, M ssissippi Code of 1972, is
reenacted as foll ows:

73-3-315. The following rules for investigatory hearings by
conpl aint counsel are for the guidance of conplaint counsel and
shall be strictly foll owed:

(a) The conplainant is not a party to the proceedi ng
and has no right to be present at any stage thereof.

(b) The accused attorney has no right to be present at
any stage of the investigatory hearing, either in person or by
counsel , except conplaint counsel shall afford himan opportunity
to make a statenent, either personally or by counsel, verbally or
inwiting, refuting or admtting the alleged m sconduct and to
offer any matter in mtigation or extenuation. The accused
attorney may docunent his statenment to include the adm ssion of
affidavits but shall not have the right to present other testinony

or evidence and shall have no right to confrontation.

H B. No. 1135
00\ HRO3\ R1757
PAGE 14



467
468
469
470
471
472
473
474
475
476
477
478
479
480
481
482
483
484
485
486
487
488
489
490
491
492
493
494
495
496
497
498
499

(c) The investigatory hearing shall neither be public
nor assune the character of an adversary proceeding, and a ful
evidentiary hearing on the nerits is not contenpl ated.

(d) Formal rules of evidence will not be appli ed.

(e) Investigation by conplaint counsel will not be
stayed by settlenent, conprom se, adm ssion of guilt or
restitution.

(f) Any attorney called as a witness shall be inforned
bef ore he gives evidence as to whether he is under investigation
and, if so, the nature of the charges against him

(g) Testinmony will not be elicited or received which is
not gernmane to the charges being investigated by conpl ai nt
counsel

SECTI ON 36. Section 73-3-317, M ssissippi Code of 1972, is
reenacted as foll ows:

73-3-317. Conplaint counsel will cause the testinony of any
W tnesses at an investigatory hearing to be taken and transcri bed
and shall certify the same to the conmttee on conplaints, along
with his witten findings, within thirty (30) days fromand after
the date on which the conplaint was received by him except that,
for good cause shown, upon application to the chairman of said
commttee, conplaint counsel nmay be granted a total of not nore
than thirty (30) additional days in which to nmake said
certification. A copy of conplaint counsel's report shall be sent
to the accused attorney by certified mail, and the accused
attorney shall have ten (10) days after the receipt by him of
conpl aint counsel's report to file a witten response thereto with
the commttee on conplaints. Upon application to the chairman of
the said commttee, the accused attorney may be granted such
addi tional time as circunstances warrant.

SECTI ON 37. Section 73-3-319, M ssissippi Code of 1972, is
reenacted as foll ows:

73-3-319. Wthin thirty (30) days of its receipt of
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conpl aint counsel's report, the commttee on conplaints shall take
the foll ow ng action:

(a) If upon review of the record, conplaint counsel's
report and any witten response by the accused attorney, the
committee determnes that there is not reasonable ground to
believe that the accused attorney has been guilty of
unpr of essi onal conduct or conduct evincing unfitness for the
practice of law, the committee nay either re-refer the nmatter to
conpl aint counsel for further investigation or nmay dism ss the
conplaint and retire the file. 1In the latter event, the person
filing the conplaint, the accused attorney and the Executive
Director of the Mssissippi Bar shall be given witten notice of
the conmittee's determ nation

(b) If upon review of the record, conplaint counsel's
report and any witten response by the accused attorney, the
commttee determnes that there is reasonable ground to believe
that the accused attorney has been guilty of unprofessional
conduct or conduct evincing unfitness for the practice of law, and
is of the further opinion that a reprinmand of the accused attorney
is all that justice requires and will adequately afford the
di sci plinary sanctions required by the particular circunstances,
the commttee may adm nister a private reprimand, or it may, in
its discretion, nake public the fact of the reprimnd by having
the sane delivered in open court by the chancery or circuit court
of the county of the accused attorney. However, such action shal
not be taken except upon proper notice and hearing, such notice
and hearing to be upon the sane formal requirenments and assuring
to the accused attorney the sane rights and privil eges as provided
in Section 73-3-321 et seq. for hearings upon conplaints which, if
proven, woul d warrant suspension or disbarnent. Further, any
deci sion of the conplaint tribunal to issue a reprinmand shall be
appeal able in the same manner and to the sane extent as provided

in Section 73-3-329. The committee, in its discretion, may
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require the accused attorney to appear before it for delivery of
the reprimand or may forward it to himby registered mail. In any
event, witten notice of the delivery of such reprimand shall be
given to the person filing the conplaint, the clerk of the court,
the Executive Director of the M ssissippi Bar, and to the judges
of the circuit and chancery court districts of the accused

attor ney.

(c) If the conmmttee determines there is reasonable
cause to believe the accused attorney is guilty of such conduct,
which, if proven, would warrant suspension for a definite or an
i ndefinite period or permanent disbarnment, the conmttee shal
direct conplaint counsel in witing to prepare and file a fornmal
conpl ai nt agai nst the accused attorney. Conplaint counsel shal
prosecute the case to conclusion, unless the President of the
M ssissippi Bar, in his sole discretion, shall appoint one or nore
active nmenbers of the M ssissippi Bar to either assist conplaint
counsel or to serve independently as trial attorney or attorneys
in the prosecution of the proceeding to concl usion.

SECTI ON 38. Section 73-3-321, M ssissippi Code of 1972, is
reenacted as foll ows:

73-3-321. (1) Al formal conplaints shall be filed in the
court and shall be prosecuted in the nane of the M ssissippi Bar.
The formal conplaint and ot her pl eadings shall conply with the
foll ow ng requirenents:

(a) The formal conplaint shall be filed with the clerk
of the court within thirty (30) days of the receipt by conplaint
counsel of the witten notice fromthe commttee on conplaints
directing himto file said conplaint.

(b) The conplaint shall set forth with fair and
reasonabl e certainty the particulars of the of fense of which the
accused attorney is charged.

(c) Al matters of defense or abatenent asserted by the

accused attorney shall be filed within twenty (20) days after a
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copy of the conplaint is served upon the accused attorney.

Provi ded that upon application to the clerk the accused attorney

may be granted such additional tinme as the circunstances warrant.
(d) The conplaint shall be personally served upon the

accused attorney by the Executive Director of the M ssissippi Bar

or by the conpl aint counsel unless the accused attorney shal

wai ve the same by execution and delivery to the clerk of receipt

and wai ver of personal service.

(2) The procedure for suspending an attorney fromthe
practice of |law for being out of conpliance with an order for
support, as defined in Section 93-11-153, and the procedure for
reinstating an attorney to practice |law after suspension for being
out of conpliance, and the paynent of any fees for reinstating an
attorney to practice |law after suspension for being out of
conpl i ance, shall be governed by Section 93-11-157 or 93-11-163,
as the case may be. |[If there is any conflict between any
provi sion of Section 93-11-157 or 93-11-163 and any provision of
this article, the provisions of Section 93-11-157 or 93-11-163, as
t he case be, shall control

SECTI ON 39. Section 73-3-323, M ssissippi Code of 1972, is
reenacted as foll ows:

73-3-323. Wthin five (5) days after the formal conplaint is
filed with the clerk of the court by conplaint counsel, the chief
justice shall designate a conplaint tribunal to conduct a hearing
on the formal conplaint and to determ ne the matter; provided,
however, the conplaint tribunal so designated by the chief justice
shal |l not be conposed of nenbers fromthe sanme suprene court
district as that within which the accused attorney resides. The
chief justice shall designate one (1) nenber of the conpl aint
tribunal to be the presiding judge thereof. Any nmenber of the
conplaint tribunal who is not an el ected judge or chancel |l or shal
be entitled to a per diemas authorized by Section 25-3-69 for

each day's service in attending hearings or necessary business of
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the tribunal and shall receive rei nbursenment for necessary
expenses and mleage as is authorized by Section 25-3-41. Said
per di em and expense rei nbursenent, subject to funds being
appropriated therefor, shall be paid fromany avail abl e funds
appropriated to the Suprene Court.

SECTI ON 40. Section 73-3-325, M ssissippi Code of 1972, is
reenacted as foll ows:

73-3-325. Wthin forty-five (45) days after the designation
by the Chief Justice of the conplaint tribunal to hear and
determ ne the formal conplaint, the conplaint tribunal shal
conduct a hearing of the matter at such place and within such
hours as determ ned by the tribunal; provided, however, such
heari ng shall be held and conducted within the county in which the
accused attorney resides and provided further that for good cause
shown the conplaint tribunal may grant a reasonabl e conti nuance or
conti nuances of said hearing. Witten notice of the date, tine
and place of said hearing shall be nmailed by the clerk of the
court at the direction of the presiding judge of the conplaint
tribunal to the accused attorney by registered mail, return
recei pt requested, no less than ten (10) days prior to the
commencenent of said hearing.

Al'l hearings by a conplaint tribunal shall be a ful
evi dentiary hearing, conducted on an adversary basis. The rules
of evidence and procedure applicable to and foll owed by the
chancery courts of M ssissippi shall apply to such hearings. A
duly qualified court reporter shall be in attendance and shal
make a full and conplete transcript of the proceedings. The
hearing by the conplaint tribunal shall be closed, unless the
accused attorney shall request a public hearing; and the conplaint
tribunal shall have the right and duty to inpose such reasonabl e
restrictions as it nmay deem necessary or appropriate to insure an
orderly, expeditious and inpartial proceeding.

SECTI ON 41. Section 73-3-327, M ssissippi Code of 1972, is
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reenacted as foll ows:

73-3-327. (1) At the conclusion of the hearing the
conplaint tribunal, upon the magjority vote of the nmenbers of such
tribunal, shall render a witten opinion incorporating a finding
of fact and a judgnment thereon. The judgnent of the conplaint
tribunal may provide the foll ow ng:

(a) Exonerate the accused attorney and dism ss the
conpl ai nt.

(b) Reprimand and adnoni sh the attorney, as provided in
Section 73-3-319(b) of this article.

(c) Suspend the attorney fromthe practice of |aw for
any period of tine.

(d) Permanently disbar the attorney.

(2) In cases in which the Cerk of the Suprenme Court has
received notice fromthe division that the attorney is out of
conpliance with an order for support, as defined in Section
93-11-153, the Supreme Court shall suspend the attorney fromthe
practice of law until such tine as the attorney may be reinstated
to practice | aw because of the attorney's conpliance with the
requi renents of Section 93-11-157 or 93-11-163, as the case may
be.

SECTI ON 42. Section 73-3-329, M ssissippi Code of 1972, is
reenacted as foll ows:

73-3-329. (1) The entire record of the proceedi ng of the
conplaint tribunal shall be filed with the clerk of the court
within thirty (30) days after the conclusion of the hearing or
wi thin such additional time as the clerk, on notion therefor, my
al | ow.

(2) If no appeal fromthe judgnent of the conplaint tribunal
is perfected within thirty (30) days fromthe date of said
j udgnment, the judgnent of the conplaint tribunal shall be final.

(3) Either the attorney or the M ssissippi Bar shall have

the right to an appeal to the court, which appeal shall be
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perfected within thirty (30) days of the date of the judgnment of
the conplaint tribunal by the aggrieved party filing a notice of
appeal with the clerk of the court.

(4) The record on appeal shall consist of the fornmal
conplaint, all other pleadings, the transcript of the testinony
and the witten opinion and judgnent of the conplaint tribunal.

(5) On appeal, the court may review all of the evidence and
the law and the findings and concl usions of the conplaint tribunal
and it may make such findings and concl usions and render such
order as it may find to be appropriate based upon the whole
record.

(6) The rules of practice and procedure for the filing of
briefs and oral argunents governing appeals fromthe chancery or
circuit courts of M ssissippi shall apply to and govern appeal s
fromthe judgnment of the conplaint tribunals; provided, however,
whenever possible, the court shall advance and expedite the cause
on its docket.

(7) Actions taken by the Suprene Court in suspending an
attorney fromthe practice of |aw when required by Section
93-11-157 or 93-11-163 are not actions fromwhich an appeal nay be
taken under this section. Any appeal of the suspension of an
attorney fromthe practice of law that is required by Section
93-11- 157 or 93-11-163 shall be taken in accordance with the
appeal procedure specified in Section 93-11-157 or 93-11-163, as
the case may be, rather than the procedure specified in this
section.

SECTI ON 43. Section 73-3-331, M ssissippi Code of 1972, is
reenacted as foll ows:

73-3-331. Upon a final judgnment of suspension or disbarnment
by a conplaint tribunal, the convicted attorney shall not be
privileged to practice lawwithin this state unless and until he
is restored the privilege of practice as hereinafter provided.

Appeal from a judgnment by the conplaint tribunal shall operate as
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a supersedeas. An appeal froma judgnment of the Suprene Court
suspendi ng an attorney fromthe practice of |aw when required by
Section 93-11-157 or 93-11-163 nmay operate as a supersedeas only
as may be allowed under Section 93-11-157 or 93-11-163, as the
case may be.

SECTI ON 44. Section 73-3-333, M ssissippi Code of 1972, is
reenacted as foll ows:

73-3-333. At any stage of the disciplinary proceedi ngs an
accused attorney who is the subject of investigation may submt
his resignation and agree to the entry by the court of a consent
order of suspension or dismssal by submtting to the Board of
Comm ssioners an affidavit stating that he desires to resign from
the bar and to surrender his privilege to practice |law, and that:

(a) His resignation is freely and voluntarily rendered;
he is not being subjected to coercion or duress; and he is fully
aware of the inplications of submtting his resignation.

(b) He is aware that there is pending an investigation
into allegations that he has been guilty of unprofessional
conduct, the nature of which he shall specifically set forth.

(c) He acknow edges that the material facts upon which
the conplaint is based are true.

(d) He submts his resignation because he knows that if
charges were predicated on the m sconduct under investigation, he
coul d not defend hinself successfully against them

Not wi t hst andi ng the provisions of Section 73-3-315(e) to the
contrary, upon receipt of said affidavit, the investigation or
di sciplinary procedure shall term nate, and the Board of
Comm ssioners will present to the court an agreed order to be
entered by the court either suspending or disbarring said attorney
by consent, as the particular circunstances of the nmatter may
require in the discretion of the Board of Conm ssioners. Said
order shall be a public record, and certified copies thereof shal

be mailed to the judges of the circuit and chancery court
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districts within which the attorney resides.

Once a conpl aint has been filed against an attorney, this
shal |l be the exclusive nethod for resignation pending the
i nvestigation and determ nation of said conplaint, and no other
resignation procedure will be permtted or recogni zed by the bar.

SECTI ON 45. Section 73-3-335, M ssissippi Code of 1972, is
reenacted as foll ows:

73-3-335. Any tine after the entry of a final judgnent of
suspensi on and after the expiration of at |east one-fourth (1/4)
of the period of the ordered suspension, the convicted attorney
may file a petition in the court to nodify or termnate said
suspensi on; provided, however, any petition to nodify or term nate
subsequent to the initial petition shall not be filed within six
(6) nmonths fromthe date of the adverse determ nation of any prior
petition. A filing fee of Two Hundred Fifty Dollars ($250.00) to
defray the expense of investigating the matter shall be paid the
M ssi ssi ppi Bar upon the filing of each petition to nodify or
termnate. A copy of said petition shall be served upon the
M ssissippi Bar, and it shall be under a duty to investigate the
matter, respond to the petition and appear at the hearing.

Modi fication or term nation of suspension shall be granted only
upon a showi ng of good cause and exceptional circunstances.

The procedure for reinstating an attorney to practice |aw
after suspension for being out of conpliance with an order of
support, as defined in Section 93-11-153, and the paynent of any
fees for reinstating an attorney to practice |aw after suspension
for being out of conpliance, shall be governed by Section
93-11-157 or 93-11-163, as the case nmay be.

SECTI ON 46. Section 73-3-337, M ssissippi Code of 1972, is
reenacted as foll ows:

73-3-337. Upon the term nation of the period of suspension,
the convicted attorney nmay be reinstated by the court, pursuant to

a petition filed with the court and a copy thereof served upon the
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M ssissippi Bar. A filing fee of Two Hundred Fifty Dol lars
($250.00) to defray the expense of investigating the matter shal
be paid the M ssissippi Bar upon the filing of such petition. The
M ssi ssi ppi Bar shall investigate the matter and report all

rel evant facts for the consideration of the court.

Any tinme after the expiration of three (3) years from and
after the date of the final judgnent of disbarnent, the convicted
attorney may petition the court for reinstatenent. The petition
shall be in witing and verified by the petitioner, and it shal
set forth the full nane, age, residence and nuailing address of the
petitioner, the offense or m sconduct for which he was disbarred,
a concise statenment of the facts clainmed to justify restoration
and that he has nade full anends and restitution to all persons,
firms or legal entities, namng them who may have suffered
pecuni ary | oss by reason of the m sconduct or offense for which he
was di sbarred. A copy of said petition shall be served on the
M ssissippi Bar, and a filing fee of Five Hundred Dol l ars
($500.00) to defray the expense of investigating the matter shal
be paid the M ssissippi Bar upon the filing of each petition. Any
petition for reinstatenent subsequent to the initial petition
shall not be filed by the convicted attorney within one (1) year
fromthe date of the adverse determ nation of any prior petition.

The court shall examine the petition and, if satisfied that
it states sufficient grounds, shall set the same for hearing and
shall cause the clerk of the court to serve each person naned in
the petition with a copy thereof by sending the sane to them by
registered mail. |If the court deens it necessary or proper to so
do, it may cause an investigation to be made by conpl ai nt counsel

If the court is satisfied that all material allegations of
the petition for reinstatenent are true and that the ends of
justice will be served, the court may reinstate the convicted
attorney and enter judgnent accordingly; provided, however, no

j udgnment of reinstatenent shall be entered by default or on an ex
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parte basis, and in all cases the court shall hear the M ssissipp
Bar and may hear any party naned in the petition.

The procedure for reinstating an attorney to practice |aw
after suspension for being out of conpliance with an order of
support, as defined in Section 93-11-153, and the paynent of any
fees for reinstating an attorney to practice |aw after suspension
for being out of conpliance, shall be governed by Section
93-11-157 or 93-11-163, as the case nay be.

SECTI ON 47. Section 73-3-339, M ssissippi Code of 1972, is
reenacted as foll ows:

73-3-339. \Wenever any attorney subject to the disciplinary
jurisdiction of the court shall be convicted in any state court or
in any federal court, or enter a plea of guilty or a plea of nolo
contendere therein, of any felony other than mansl aughter or any
violation of the United States Internal Revenue Code, or of any
of fense invol ving fraud, dishonesty, m srepresentation, deceit,
failure to account for noney or property of a client, or of any
of fense involving noral turpitude, a certified copy of the
j udgnment of conviction shall be presented to the court by the
Board of Conmi ssioners. Upon the presentation of such certified
copy of judgnent, the court shall forthwith strike the name of the
attorney so convicted or who entered such a plea fromthe rolls of
the M ssissippi Bar and order his imedi ate suspension from
practice, pending an appeal and final disposition of disciplinary
proceedi ngs. Such attorney will be reinstated i medi ately upon
the reversal of his conviction for the offense that has resulted
in his automati c suspension, but such reinstatenent shall not
term nate any disciplinary proceedi ng then pendi ng agai nst the
attorney.

A certified copy of the final judgnment of conviction of an
attorney for any offense herei nabove specified shall be concl usive
evidence of his guilt of that offense in any disciplinary

proceedi ng instituted agai nst himand based on said conviction.
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Upon the conviction of an attorney, or the entry by himof a
pl ea of nolo contendere, for the above offenses, excluding
mans| aughter or any violation of the United States Internal
Revenue Code, the Board of Conmm ssioners shall imediately direct
conplaint counsel to institute a disciplinary proceeding in which
the sole issue to be determned will be the extent of the final
di scipline to be inposed; provided, however, a disciplinary
proceedi ng so instituted shall not be brought to hearing until al
appeal s from such convi ction have been concl uded.

The judge of any court within this state in which an attorney
has been convicted for any of the above enunerated of fenses shal
cause to be transmtted to the court and to the Board of
Comm ssioners a certified copy of the judgnent of conviction.

SECTI ON 48. Section 73-3-341, M ssissippi Code of 1972, is
reenacted as foll ows:

73-3-341. \Wenever any attorney subject to the disciplinary
jurisdiction of the court shall be disbarred or suspended fromthe
practice of law in another jurisdiction, such disbarnment or
suspensi on shall be grounds for disciplinary action in this state,
and certification of such disbarnent or suspension by the
appropriate authority of such jurisdiction to the Executive
Director of the M ssissippi Bar shall be conclusive evidence of
his guilt of the offense or unprofessional conduct on which said
di sbarment or suspension was ordered, and it shall not be
necessary to prove the grounds of such offense in the disciplinary
proceeding in this state. The sole issue to be deternmined in the
di sciplinary proceeding in this state shall be the extent of the
final discipline to be inposed on said attorney, which may be |ess
or nore severe than the discipline inposed by the other
jurisdiction.

SECTI ON 49. Section 73-3-343, M ssissippi Code of 1972, is
reenacted as foll ows:

73-3-343. Al disciplinary agencies of the court, all court
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reporters, clerks, witnesses and parties are strictly enjoined to
keep and nmaintain confidential all things concerning the nmatters
under investigation and the proceedi ngs thereon; provided,
however, all proceedi ngs before any conplaint tribunal and in the
court may be public if requested by the accused attorney. The
conplaint tribunal may, however, file with the Suprene Court an
opi nion or summary of the findings of fact and concl usions of |aw
wi t hout disclosing the identity or residence of the accused, the
conplaining party or parties, w tnesses, or any person, firmor
corporation involved. Violation of this section or any part
hereof shall be a m sdenmeanor punishable by a fine of not nore

t han Five Hundred Dol l ars ($500.00) or by inprisonment in the
county jail for not nore than thirty (30) days or by both.

SECTI ON 50. Section 73-3-345, M ssissippi Code of 1972, is
reenacted as foll ows:

73-3-345. Al conplaints filed pursuant hereto shall be
absolutely privileged, and no |lawsuit predicated thereon may be
instituted, and each person, firm association or |legal entity
filing such a conplaint shall be imune fromany civil suit
predi cated thereon. The Board of Comm ssioners, the conmttee on
conplaints, the executive director, the conplaint counsel, the
conplaint tribunals, and their assistants, staff and enpl oyees
shall be immune fromcivil suit for any conduct arising out of the
performance of their official duties. Every person shall be
immune fromcivil suit for all of his sworn or witten statenents
made or given in the course of any investigation, investigatory
hearing, formal hearing or review proceedi ngs held and conducted
under these disciplinary rules.

SECTI ON 51. Section 73-3-347, M ssissippi Code of 1972, is
reenacted as foll ows:

73-3-347. For the purposes of Sections 73-3-347 through
73-3-365, the term"personally incapable” to practice |aw shall

include: (a) suffering fromnental or physical illness of such
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character as to render the person afflicted incapable of managi ng
himsel f, his affairs or the affairs of others with the integrity
and conpetence requisite for the proper practice of |law, or (b)
habi tual use of al coholic beverages or |iquids of any al coholic
content, hallucinogens, sedatives, drugs, narcotics or other
mental Iy or physically disabling substances of any character

what soever to any extent which inpairs or tends to inpair the
ability to conduct efficiently and properly the affairs undertaken
for a client in the practice of |aw

SECTI ON 52. Section 73-3-349, M ssissippi Code of 1972, is
reenacted as foll ows:

73-3-349. \Wenever it has been determ ned that any attorney
subject to the disciplinary jurisdiction of the court is
personal Iy incapable to practice |aw, he shall be suspended from
the practice of law until reinstated by order of the court.

SECTI ON 53. Section 73-3-351, M ssissippi Code of 1972, is
reenacted as foll ows:

73-3-351. Proceedings to determ ne whether an attorney is
personal Iy incapable to practice |aw shall be instituted and
conducted in the sanme manner and upon the same procedure as
di sci plinary proceedi ngs, except as otherw se set out in Sections
73-3-347 through 73-3-365. In addition to, and w thout excl usion
of , any other circunstances, cause to believe that an attorney may
be personally incapable to practice |aw shall exist whenever
information is received that such nenber (a) has interposed
successfully a defense of nmental inconpetence to secure abatenent
of, or to defeat an adverse determ nation in, a disciplinary
proceedi ng brought against himin any tribunal in any
jurisdiction, (b) has defended, upon Iike grounds, a suit brought
against himin any tribunal in any jurisdiction, (c) has been
judicially declared inconpetent, or (d) has been legally commtted
to an institution for the treatnment of nmental illness.

SECTI ON 54. Section 73-3-353, M ssissippi Code of 1972, is
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reenacted as foll ows:

73-3-353. I n proceedings under Sections 73-3-347 through
73-3-365, the attorney shall be entitled to representation by
counsel. An attorney who has been declared nentally inconpetent,
judicially, or who has been commtted, judicially, to an
institution for the treatnent of the nentally ill shall be
defended by his legally appointed guardian or guardian ad |item
if any; if a guardian or guardian ad litem has not been appoi nt ed,
the Chief Justice, on certification by the Board of Conm ssioners,
shal | appoint a guardian ad litem The same procedure shall apply
to an attorney who has asserted his inconpetence, or whose
i nconpet ence to defend becones apparent during the proceedings. In
all cases, counsel previously selected by the attorney will be
appoi nted guardian ad litem absent clear and conpelling reasons
to the contrary.

SECTI ON 55. Section 73-3-355, M ssissippi Code of 1972, is
reenacted as foll ows:

73-3-355. Service of process or notice to an attorney who
has been comm tted or declared i nconpetent shall be acconplished
in the sane manner as that for process of inconpetents in
proceedi ngs in the chancery courts of Mssissippi. After the
appoi ntnment of a guardian ad litem notices shall be served upon
said guardian ad litem

SECTI ON 56. Section 73-3-357, M ssissippi Code of 1972, is
reenacted as foll ows:

73-3-357. A certified copy of the court order declaring an
attorney nmentally inconpetent, or an order of commtnent if he has
been conmitted to an institution for the nentally inconpetent,
shal |l constitute sufficient evidence that said attorney is
personal Iy incapable to practice law, if such is not successfully
rebutted.

SECTI ON 57. Section 73-3-359, M ssissippi Code of 1972, is

reenacted as foll ows:
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73-3-359. In any proceedi ng where nental inconpetency is an
i ssue, the attorney nay be required to submt to a nental
exam nation by one or nore practicing psychiatrists selected by
t he Board of Comm ssioners or by the conplaint tribunal after its
designation. Reports of physicians regarding the nental condition
of an attorney may be received as probative evidence, if the
physi ci ans are avail abl e for cross-exam nation.

SECTI ON 58. Section 73-3-361, M ssissippi Code of 1972, is
reenacted as foll ows:

73-3-361. If, after a full hearing, the conplaint tribunal
finds the attorney personally incapable to practice |aw, the
conplaint tribunal shall enter a judgnment formally suspending said
attorney fromthe practice of law until the further order of the
court.

SECTI ON 59. Section 73-3-363, M ssissippi Code of 1972, is
reenacted as foll ows:

73-3-363. Procedures for the filing of the record and appeal
fromthe judgnment of the conplaint tribunal shall be the sane as
t he appeal procedures froma judgnent of suspension or disbarnment
upon di sci plinary grounds.

SECTI ON 60. Section 73-3-365, M ssissippi Code of 1972, is
reenacted as foll ows:

73-3-365. Procedures for reinstatenent of an attorney
suspended because of personal incapacity to practice |aw shall be,
insofar as is applicable, the same as the procedure for
rei nstatenent of an attorney foll ow ng suspension upon
di sciplinary grounds. The petition for reinstatenent shall be
filed with the clerk of the court, and a copy of said petition
shall be served upon the M ssissippi Bar, and it shall be under a
duty to investigate the matter, respond to the petition and appear
at the hearing. The petitioner shall be required to supply such
supporting proof of personal capacity as may be necessary and, in

addition, the attorney nmay be required to submt to exam nations
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by physicians or psychiatrists selected by the court. |If the
court is satisfied that the attorney has regained his capacity to
practice law, the court may reinstate the petitioner to the
practice of |law and enter judgnment accordingly; provided, however,
no judgnent of reinstatenment shall be entered by default or on an
ex parte basis, and in all cases the court shall hear the

M ssissippi Bar. A filing fee of One Hundred Fifty Dollars
($150.00) to defray the expense of investigating the matter shal
be paid the M ssissippi Bar upon the filing of each petition for
rei nstatenent, and any petition for reinstatenent subsequent to
the initial petition shall not be filed within six (6) nmonths from
the date of an adverse determ nation of any prior petition.

SECTI ON 61. Section 73-3-367, M ssissippi Code of 1972, is
reenacted as foll ows:

73-3-367. Al disciplinary agencies of the court are hereby
authorized to incur reasonabl e and necessary expenses in
connection with the investigation and di sposition of charges and
conpl ai nt s.

SECTI ON 62. Section 73-3-369, M ssissippi Code of 1972, is
reenacted as foll ows:

73-3-369. The acceptance by a nonresident attorney of the
rights and privileges of the practice of lawwithin this state, as
evi denced by his practice of lawin this state, shall be deened
equi val ent to an appoi ntnent by such nonresident attorney of the
Executive Director of the M ssissippi Bar to be his true and
| awf ul attorney, upon whom nmay be served all process sunmons or
notice of any and all proceedi ngs agai nst himinstituted pursuant
to and conducted under these rules of disciplinary procedure; and
t he acceptance of such rights and privileges and the practice of
| aw by any such nonresident attorney in this state shall be a
signification of his agreenent that any such process, sunmons or
notice against himwhich is so served shall be of the sane |egal

force and validity as if served on himpersonally.
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Notice of the service of such process, summobns or notice,
together with a copy of any conplaint or charge, shall be mail ed
forthwith by the executive director by United States certified
mail or registered mail, return receipt requested, restricted for
delivery to addressee only, and with postage prepaid, to such
nonresi dent attorney at his | ast known address.

When such process, summons or notice is served as herein
provided it shall be deemed sufficient to give the court, and its
di sci plinary agencies provided for herein jurisdiction over said
nonresi dent attorney for the purpose of investigating and finally
determ ni ng any conpl aint or charge touching upon the professional
conduct or conduct evincing unfitness for the practice of |aw or
t he personal incapacity to practice |aw of any such nonresident
attor ney.

SECTI ON 63. Section 73-3-371, M ssissippi Code of 1972, is
reenacted as foll ows:

73-3-371. At any stage of the disciplinary proceedings, the
Board of Conmi ssioners may, in the exercise of its sole
di scretion, accept a plea of nolo contendere fromthe accused
attorney and agree to the entry by the court of a consent order of
suspensi on or disbarment of the accused attorney.

Not wi t hst andi ng the provisions of Section 73-3-315(e) to the
contrary, upon the acceptance of a plea of nolo contendere the
i nvestigation or disciplinary procedure shall term nate, and the
Board of Conmi ssioners will present to the court an agreed order
to be entered by the court either suspending or disbarring said
attorney by consent, as the particular circunstances of the matter
may require in the discretion of the Board of Comm ssioners. Said
order shall be a public record, and certified copies thereof shal
be mailed to the judges of the circuit and chancery court
districts within which the attorney resides.

For the purpose of determining the discipline to be inposed

on the accused attorney, the Board of Comm ssioners shall consider
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a plea of nolo contendere as tantanount to proof of guilt of the
of fense or unprofessional conduct or personal disability to
practice | aw on which said disciplinary proceedi ng was grounded.

SECTI ON 64. Section 73-3-373, M ssissippi Code of 1972, is
reenacted as foll ows:

73-3-373. This article shall not be construed to nodify or
restrict the inherent right of the courts of record of the State
of M ssissippi to supervise the bar as an incident to their power
to admt attorneys to practice and to the fulfillnment of their
responsibility for the proper admi nistration of justice, it being
here declared that it is an inherent power of the judicial branch
of government ultimately to determne the qualifications of those
to be admitted to practice in its court, for assisting inits
work, and to protect itself and the citizenry of this state in
this respect fromthe unfit, those lacking in sufficient |earning
and those not possessing good noral character. Any disciplinary
proceeding in which the M ssissippi Bar is a conplaining party
shal |l be conducted in accordance with the remaining sections of
this article.

SECTI ON 65. Section 73-3-403, M ssissippi Code of 1972, is
amended as foll ows:

73-3-403. Sections 73-3-101 through 73-3-145, 73-3-171 and
73-3-301 through 73-3-373, M ssissippi Code of 1972, which create
the State Board of Bar Comm ssioners and prescribe its duties and
powers, shall stand repeal ed as of Decenber 31, 2009.

SECTI ON 66. This act shall take effect and be in force from
and after July 1, 2000.
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