M SSI SSI PPl LEG SLATURE REGULAR SESSI ON 2000

By:

OCO~NOUIARWNE

Fillingane To: Judiciary B
Appropriations

HOUSE BI LL NO. 1103

AN ACT TO CREATE THE M SSI SSI PPl STATEW DE PUBLI C CAPI TAL
DEFENDER SYSTEM TO CREATE AND PRESCRI BE THE APPO NTMENT, DUTI ES
AND RESPONSI BI LI TI ES OF THE PUBLI C DEFENDER COWM SS| ON; TO CREATE
THE OFFI CE OF AND PROVI DE FOR THE APPO NTMENT OF THE EXECUTI VE
DI RECTOR, TO PRESCRI BE THE DUTI ES, POANERS AND RESPONSI Bl LI TI ES OF
THE CAPI TAL DEFENDER;, TO CREATE THE OFFI CE OF AND PRESCRI BE THE
PONERS AND DUTI ES OF THE DI STRI CT CAPI TAL DEFENDER;, TO PRESCRI BE
STANDARDS FOR THE DETERM NATI ON OF | NDI GENCE; TO REPEAL SECTI ONS
25-32-1 THROUCGH 25-32-19, M SSI SSI PPI CODE OF 1972, WH CH
ESTABLI SH THE OFFI CE OF PUBLI C DEFENDER, AND SECTI ON 99- 15-15,

M SSI SSI PPl CODE OF 1972, VWHI CH DEALS W TH THE APPO NTMENT OF
COUNSEL FOR | NDI GENTS; TO REPEAL SECTI ON 21, CHAPTER 575, LAWS OF
1998, VH CH PROVI DES A CONDI TI ONAL EFFECTI VE DATE ON THE

M SSI SSI PPl STATEW DE PUBLI C DEFENDER SYSTEM ACT OF 1998; TO
REPEAL SECTI ONS 25-32-31 THROUGH 25-32-65, M SSI SSI PPl CODE OF
1972, VWH CH CREATES THE M SSI SSI PPl STATEW DE PUBLI C DEFENDER
SYSTEM ACT OF 1998; AND FOR RELATED PURPGCSES.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI :
SECTION 1. This act shall be known as the "M ssissipp

St at ewi de Public Capital Defender System Act of 2000."
SECTION 2. (1) The State of M ssissippi recognizes that, in

the adm nistration of its crimnal justice system its people have
a nunber of vital interests which are present and often at
tension, one with the other. Anong these are:
(a) The prosecutorial interest, including the pronpt
detection and investigation of offenses and the speedy and
vi gorous apprehensi on and prosecution and puni shnent of offenders;
(b) The victims interest, including respect for the
personal tragedy, the physical, nmental and enotional injuries, and
the financial and other econom c |osses suffered by the victins of
of f enders;
(c) The defense interest, including respect for the

presunption of innocence of persons accused of capital offenses
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and those whose liberty interests are at risk, guaranteeing to
each person accused of a capital offense the effective assistance
of conpetent, |oyal and independent counsel, and assuring that
each such person is prosecuted and punished only as may be found
consi stent with due process of |aw

(d) The state's justice interest, which includes
adm nistration of its crimnal justice system so as to secure the
just, fair, speedy, and efficient adjustnent and fi nal
adj udi cati on of each charge formally made, to protect the
i nnocent, and to punish of fenders;

(e) The state's prevention and deterrence interests,
whi ch include reducing the nunber and degree of offenses as much
as is reasonably practicable, and hol ding the social costs of
offenses to as low a | evel as is possible; and

(f) The state's budgetary interest in holding the cost
of adm nistration of its crimnal justice systemto its optinal
| evel, consistent with the fair and efficient provision of the
servi ces reasonably necessary to advance the state's other
interests in the prem ses.

(2) This enactnment is made to secure the state's defense
interest declared in subsection (1)(c) of this section and to
secure generally the independence of public capital defenders in
their day-to-day activities frompolitical control and to
guarantee the integrity of the relationship between the indigent
person who is accused of a capital offense and his attorney.

(3) This enactnment is also made to secure the state's
justice interest declared in subsection (1)(f) of this section,
its prevention and deterrence interest declared in subsection
(1)(e) of this section, and its budgetary interest declared in
subsection (1)(c) of this section, and, nore particularly, to do
all that is reasonably practicable to the end that no ot herw se
valid conviction or sentence is reversed, vacated or otherw se set
asi de on grounds of denial of the right to counsel or of the
i neffective assistance of counsel.

(4) This enactnment is also made to establish a mechani smfor
t he appoi ntment, conpensation and paynent of reasonable litigation

expenses of conpetent counsel in state post-conviction proceedings
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brought by indi gent prisoners whose convictions and sentences have
beconme final for state | aw purposes, to provide optinmal standards
of conpetency for the appointnment of such counsel, and ot herw se
to satisfy all requirenents and conditions of the Act of Congress
officially designated as Public Law 104-132, Title I, Section 107,
April 24, 1996, 110 Stat. 1221, and any amendnents that may

t hereafter be nmade thereto.

SECTION 3. This act, and particularly the parts thereof

regardi ng the powers and duties of the Public Capital Defender
Comm ssion, the executive director, and the district capital
defenders, shall be liberally and broadly construed to pronote the
state's defense, justice, prevention and deterrence, and budgetary
interests and to the end that each person accused of a capital

of fense shall enjoy the right to counsel and the right to the
effective assistance of counsel at all stages of proceedings from
and after the tinme when such person is first taken into custody.

SECTION 4. (1) There is hereby created the Public Capital

Def ender Conmi ssion of the State of M ssissippi (hereinafter the
"conmi ssion").

(2) The conmm ssion shall consist of three (3) nenbers each
of whom shall serve until his successor shall be appointed and
gqualified. No active prosecutor may serve as a nenber of the
conmi ssion. The nmenbers of the conm ssion shall be selected as
fol | ows:

(a) The Governor shall appoint one (1) nenber whose
initial termshall expire on Decenber 31, 2001.

(b) The Lieutenant Governor shall appoint one (1)
menber whose initial termshall expire on Decenber 31, 2001.

(c) The Speaker of the House of Representatives shal
appoi nt one (1) nenber whose initial termshall expire on Decenber
31, 2001.

(3) Such selections and appoi ntnments shall be nade by the

respective appointing authorities not |ater than January 1, 2001.
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Vacanci es on the conm ssion shall be filled by the respective
sel ecting and appointing authorities. |In the event that any
sel ection or appointnment is not tinely made, the Chief Justice of
the Suprenme Court of the State of M ssissippi shall nake such
sel ection or appointnment, and any conm ssion nenber so appoi nted
shal |l serve the remai ni ng unexpired portion of the termfor which
he has been appoi nt ed.

(4) After the initial ternms, all ternms shall be three (3)
years and shall comence on January 1 follow ng the expiration of

each prior term

SECTION 5. The conmm ssion shall have the foll ow ng powers
and duti es:

(a) To appoint an executive director who shall be
licensed to practice lawin the State of M ssissippi and shal
have been so licensed for at |east four (4) years prior to the
appoi ntment, and who shall be know edgeabl e and experienced in the
field of crimnal law, and to charge the executive director with
t he performance of all reasonable and appropriate adm nistrative
and rel ated duties;

(b) Inits discretion, to delegate to the executive
di rector such of the powers and duties, in whole or in part, as
are provided in this act to be performed by the comm ssion;

(c) To inplement and ensure the enjoynent of the right
to counsel and the right to the effective assistance of counsel
secured to persons by the Constitution of the United States of
America and by the Constitution of the State of M ssissippi;

(d) To establish, inplement and enforce policies and
standards for a conprehensive and effective public capital
def ender systemt hroughout the State of M ssissippi, including,
but not limted to, standards for determ ning who qualifies as an
i ndi gent person;

(e) To establish, inplement and enforce policies and

standards for the appoi ntnent, conpensation and paynent of
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reasonable litigation expenses of conpetent counsel in state

post - convi ction proceedi ngs brought by indigent prisoners whose
convi ctions and sentences have beconme final for state |aw

pur poses, to provide optiml standards of conpetency for the
appoi nt ment of such counsel, and otherwi se to satisfy al

requi renents and conditions of the Act of Congress officially
designated as Public Law 104-132, Title I, Section 107, April 24,
1996, 110 Stat. 1221, and any anendnents that nay thereafter be
made t hereto.

(f) To maintain within its office an appellate division
and to appoint qualified persons to direct and performthe
functions of it;

(g) To establish policies and standards for the
organi zati on and operation of its office and of the district
capi tal defenders' offices throughout the state, including, but
not limted to:

(i) Distribution to and anong the several district
capi tal defender offices of the financial resources as are nade
avai lable for its office and providing, as well, for a reasonable
al |l ocation of such resources to the conm ssion and its offices and
staff;

(1i) Establishment of optimal qualifications for
all attorneys particularly within or enployed by the Statew de
Public Capital Defender System

(tii1) Establishnent of optinmal standards of
experience for paral egals, investigators and other personnel
assigned to such offices and to particul ar cases;

(iv) Establishment of optinmal standards for
staffing, casel oads and support personnel and facilities for each
district capital defender's office; and

(v) Establishnent of enployee personnel policies
i ncl udi ng conpensation, salary and benefit schedules for the

office of the state capital defender and of each district capital

H B. No. 1103
00\ HRO7\ R1471. 1
PAGE 5



170
171
172
173
174
175
176
177
178
179
180
181
182
183
184
185
186
187
188
189
190
191
192
193
194
195
196
197
198
199
200
201
202

def ender;

(h) To appoint district defenders for each
congressional district;

(i) To evaluate the perfornmance of each district
capital defender, and all other personnel of the public capital
def ender system and to have and provide for quality control,
per sonnel eval uation and review, incentives and rewards for
nmeritorious performance, and to have and exerci se such powers as
may be reasonably necessary to enhance the quality and quantity of
services delivered and to address and correct deficiencies;

(j) To reassign cases fromone district defender to
anot her district defender within the congressional district on a
vol une basis or an individual basis for the purpose of avoiding
conflicts, adjusting or nore efficiently distributing casel oads,
securing expertise needed for the defense of particular cases, and
ot herwi se inplenenting the purposes and provisions of this act;

(k) To comrence such civil actions as may be reasonably
necessary to assure the efficient and effective functioning of the
St at ewi de Public Capital Defender Systemand to enjoin or
ot herwi se renedy or resolve attenpts to interfere therewith

(1) To prepare and approve the annual budget for the
operation of the Statew de Capital Public Defender System and for
each capital district defender's office throughout the state, and
to adm ni ster and oversee the inplenentation of each such budget;

(m To conpile and di ssem nate statutes, court
opi nions, |legal research, articles and other information to
di strict defenders;

(n) To maintain a law library or libraries and a brief
bank for use in connection with trials and appeals at such pl ace
or places as may be reasonably practicabl e;

(o) To convene conferences, continuing |egal education
prograns and training semnars or planning or strategy neetings

related to the Statew de Public Capital Defender System and to
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attend or send any persons to any such conferences, prograns,
sem nars or neetings both within and without the State of
M ssi ssi ppi ;

(p) To accept, and to authorize a district defender to
accept, nonies, gifts, grants, or services fromany public or
private source, for the purpose of funding, operating and
executing the duties of his or its office;

(q) To enter into contracts with individuals,
educational institutions, nonprofit associations, or state or
federal agencies, including contracts for the provision of |egal
services related to the defense of capital defendants;

(r) To cooperate with any individual or public agency,
whet her state or federal, or with any | aw school, public or
private, or with any institution of higher learning of the State
of Mssissippi, to obtain by gift, grant or otherw se any
financial, professional, investigatory, training, educational or
research or other assistance; provided, however, that any grants
or any financial assistance whatever for the purpose herein set
out shall be paid over to the comm ssion and admi ni stered by the
commi ssi on consistent with the provisions of this act;

(s) To receive, allocate and disburse funds
appropriated for the operation of the Statew de Public Capital
Def ender System pursuant to guidelines established by its office,
in cooperation with and after consultation with the Adm nistrative
Ofice of Courts, and to reallocate avail able resources within the
St at ewi de Public Capital Defender System as may be necessary to
carry out and inplenment nore effectively the purposes and policies
of this act;

(t) To approve the purchase, |ease, rental and use of
of fi ce space, equipnent, or personnel and the sharing of sane
bet ween and anmong district capital defenders and between and anong
the counties within the several congressional districts;

(u) To provide to the Adm nistrative O fice of Courts
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and the M ssissippi Judicial Advisory Study Cormmittee any and al
information, reports, statistics and other fornms of assistance as
may fromtinme to tinme be requested or otherw se required by | aw,

(v) To present to the Governor and to the Legislature
within ninety (90) days after the end of the fiscal year an annual
report on the operation of the Statew de Public Capital Defender
System and reconmendati ons for inprovenent;

(w) To appear before and provi de assistance to, and
make reconmendations to the Legislature and other rel evant bodies
regarding matters related to the public capital defender system
including, but not limted to, recommendati ons regardi ng the
phasing in of the statew de public capital defender system and
regardi ng the appropriateness and practicability of the repealer
dates provided herein for the statutes repealed by this act;

(x) To maintain records of the operation of the
St at ewi de Public Capital Defender System i ncluding, but not
limted to, the foll ow ng:

(i) Detailed descriptions of the organization of
each district defender's office;

(i1i) Caseload of each district capital defender's
of fice, broken down by counti es;

(1i1) Budgets and actual expenditures of the
of fice of the conm ssion and each district capital defender's
of fice;

(i1v) Reassignnent of cases fromone district
defender to another district capital defender;

(y) To enploy and set the conpensation of the executive
director, his assistants and ot her enpl oyees as are necessary to
enabl e the commi ssion to exercise its powers and performits
duti es;

(z) To purchase professional liability insurance to
cover and protect all persons within the Statew de Public Capital

Def ender System
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(aa) To educate the public regarding the state's
defense interest and regarding the history, need, inportance and
| egal dinmensions of the right to counsel;

(bb) To cooperate with, share information with and
recei ve assi stance fromthe Anmerican Bar Association and,
particularly, its Standing Conmttee on Legal A d and I ndigent
Def endants, The M ssi ssippi Bar, and other associations of
att or neys;

(cc) To performany and all functions necessary for the
efficient operation of such an office to the end that adequate
| egal defense for indigent persons accused of capital offenses
shal |l be provided at every stage of their cases, and in
post - convi ction proceedings with regard thereto;

(dd) To adopt and pronul gate reasonabl e and necessary
rules and regulations, formally or informally, as may be
appropriate, to adm nister the Statew de Public Capital Defender
System to performits duties and powers hereunder, and to
i npl enent the provisions of this act; and to propose forns for the
use of the courts, the comm ssions and ot her persons with powers
and duties hereunder;

(ee) To have and exercise such inplied duties and
powers as may reasonably be necessary to assure the efficient and
effective functioning of the Statew de Public Capital Defender
System

(ff) To delegate to the district capital defenders in
whol e or in part the exercise and performance of powers and duties
set forth in this section where and to the extent that the
commi ssi on determ nes such powers and duties are suitable for
exerci se and performance at the district |evel;

(gg) In the exercise and performance of any and al
powers and duties provided by this act, to cooperate fully wth,
to seek the advice, assistance and support of, the Admi nistrative

Ofice of Courts and the M ssissippi Judicial Advisory Study
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Conmi ttee;

(hh) In the exercise and performance of any and al
powers and duties provided by this act, to establish priorities
for the provision of counsel for indigent persons by reference to
t he stage of proceedi ngs agai nst such persons and the nature and
i nportance of the charges agai nst such persons, and to do so by
reference to the availability of financial, professional and other
resources, and to adjust such priorities fromtinme to tinme as may
be appropriate; and

SECTION 6. The conm ssion shall have the foll ow ng powers

and duties with respect to the representation of indigent persons
accused of capital offenses and to appear in and before courts and
other tribunals in all proceedings; provided, however, that the
fact that the comm ssion, or, if the conm ssion so provides, the
executive director, may have authority to appear in and before
such courts or tribunals in such proceedings shall not be
construed to require any such appearance unless a court of
conpetent jurisdiction by order appoints the executive director to
so appear or unless the executive director agrees with any person
eligible for representation under this act to so appear:

(a) To inplement and ensure the enjoynent of the right
to counsel and the right to the effective assistance of counsel
secured to persons by the Constitution of the United States of
America and by the Constitution of the State of M ssissippi;

(b) To investigate charges agai nst any indigent person
accused of a capital offense and all facts surrounding the sane,
and to appear at all stages of proceedings fromand after the tine
when such accused person is first taken into custody, and to
appear at all pre-trial proceedings with regard to such indi gent
accused, and in any and all trial and appellate courts on behalf
of the indigent person in all cases, to have free access to the
accused who shall have conpul sory process to conpel the attendance

of witnesses in his favor, to engage the services of expert
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Wi t nesses and consultants on such terns as may be reasonabl e and
appropri at e;

(c) To assist and counsel the several district capital
defenders, as fromtine to time nmay be necessary or appropriate,
regarding the handling of matters and issues that may be unusually
difficult or conplex or that may likely affect or beconme a part of
any appeal; the conm ssion nay provide the sane |evel of
assistance to district capital defenders as the Attorney Ceneral
of Mssissippi is authorized to provide to the district attorneys
in the prosecution of offenders;

(d) To appear in or initiate habeas corpus proceedings
and any and all nmatters or proceedings related to bail bonds and
ot her bonds in the case of an indigent person accused of a capital
of f ense;

(e) To appear in any forfeiture, restitution or
cont enpt proceedi ngs;

(f) To appear in habeas corpus, coram nobis and ot her
post-conviction or sentence review proceedi ngs regardi ng indi gent
persons accused or convicted of a capital offense in any state or
federal trial or appellate court; provided, however, that in the
event of any such appearance in the courts of a jurisdiction,
state or federal, other than the State of M ssissippi, the
authority is to do all that is necessary or practicable (i) to
satisfy all requirenents and conditions of the Act of Congress
officially designated as Public Law 104-132, Title I, Section 107,
April 24, 1996, 110 Stat. 1221, and any amendnents that may
thereafter be made thereto; and (ii) to assure that full advantage
is taken of all funds avail abl e under the Act of Congress known as
the Crimnal Justice Act, as anended, or any other programfor
conpensati on of attorneys for indigents, including accepting
appoi ntments of the court or other appointing authority within any
such jurisdiction as counsel for an indigent;

(g) To appear in extradition proceedings both within
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and wi thout the State of M ssissippi;

(h) To appear in and before such other and additi onal
courts, tribunals, boards or agencies as may be necessary to
represent and protect the interests of indigent persons accused of
capi tal offenses;

(i) To comrence such civil actions as may be reasonably
necessary to assure the efficient and effective functioning of the
St at ewi de Public Capital Defender Systemand to enjoin or
ot herwi se renedy or resolve attenpts to interfere therewith; and

(j) Wthout Iimtation of the foregoing, to do any and
all things and performevery character of |egal service on behalf
of an indigent person that a nenber of The M ssissippi Bar woul d
have the duty and authority to do if privately engaged to
represent a person accused of a capital offense or whose liberty
interests are at risk, including the full discharge of the
attorney's duty of care and duty of loyalty to such indigent
per son.

SECTION 7. (1) There shall be a district public capital

def ender for each congressional district in the State of
M ssi ssippi (herein "the district capital defender").

(2) The conmm ssion shall appoint the executive director who
shal | have been a nenber in good standing of The M ssissippi Bar
for four (4) consecutive years next precedi ng the appointnent.
The district capital defender shall serve for a termof four (4)
years and such termshall coincide with the termof the district
attorney. The executive director shall be eligible for
r eappoi nt nent .

(3) The executive director shall be provided with a staff of
assistant district capital defenders, investigators, secretarial
assi stance, office space, and all reasonable facilities and
expenses for the operation of his office according to the
policies, standards and directives of the conm ssion.

(4) The conm ssion nmay di scharge the executive director for
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inefficiency in his office, ineffectiveness in the perfornmance of
his duties, or other cause.

(5) The executive director shall appoint one (1) district
public capital defender for each congressional district.

SECTION 8. (1) Each district capital defender shall advise,

represent and defend indi gent persons accused of capital offenses
at all stages of proceedings in any court in the counties of the
congressional district and as may be designated by the conm ssion.

(2) Each district defender shall performall duties assigned
to himby the executive director.

(3) Each district defender shall appoint and enpl oy al
personnel serving within the office of the district defender
pursuant to guidelines published by the conm ssion.

(4) To the extent he nmay do so consistent with the
provi sions of Sections 5 and 6 of this act, each district defender
shal | have and may exercise within the district which he serves
each and every duty and power given to the conm ssion and/or the
executive director by Sections 5 and 6 of this act; noreover, each
di strict defender shall assist and cooperate with the comm ssion
and/ or the executive director in its or his exercise and di scharge
of the duties and powers set forth in Sections 5 and 6 of this
act .

SECTION 9. (1) The duty of vigilance, investigation,

assessnment and judgnent regarding conflicts of interest rests upon
each attorney participating in the Statew de Public Capital

Def ender System wth the ultimate responsibility being shared
equal ly and i ndependently by the court and by the comm ssion. |If
either the conm ssion or the court determnes that a conflict of

i nterest exists between an indigent person and the district

def ender, the conm ssion shall reassign the representation of any
such person to another attorney within the Statew de Public
Capital Defender Systemw th respect to whomno conflict exists.

(2) Unless all affected persons give their infornmed consent
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to representation under the limtations and conditions provided in
subsection (3) of this section, a district defender may not
represent an indigent person if the representati on would
constitute a conflict of interest. A conflict of interest exists
if there is a substantial risk that the district defender's
representation of the indigent person would be materially and
adversely affected by the district defender's duties to another
per son.

(3) (a) A defender may represent an indigent person
notw thstanding a conflict of interest prohibited by subsection
(2) of this section if each affected person gives informed consent
to the defender's representation. |Informed consent requires that
t he person have reasonably adequate information about the risks
and advant ages of such representation to that person;

(b) Notw thstandi ng each affected person's consent, a

def ender may not represent an indigent person if:

(i) The defender represents an opposing party in
t he sane proceedi ng;

(ii) ©One or nore of the persons is legally
i ncapabl e of giving consent; or

(i) Special circunstances render it unlikely
that the defender will be able to provi de adequate representation
to one or nore of the persons.

(4) (a) If aconflict of interest is determ ned by the
commi ssion or by the court to exist between the district defender
and the indigent person or if for any other reason the commi ssion
or the court determi nes that the district defender cannot or
shoul d not represent the indigent person, the comm ssion shal
provi de that the indigent person be represented by a district
def ender from anot her area;

(b) Subject to caseload restrictions and conflict of
i nterest considerations, the court may notify the comm ssion to

represent the indigent or provide representation for the indigent.
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(5) 1In the event of conflicts, the executive director may
appoi nt another district defender to represent the indigent
per son.

SECTION 10. (1) The menbers of the comm ssion, the

executive director, nenbers of the comm ssion staff and each
district capital defender shall not:

(a) Receive any funds, services or other thing of
nmonetary value, directly or indirectly, for the representation of
an i ndigent person pursuant to court appointment, except the
conpensati on authorized by |aw, or

(b) Refer any person, indigent or otherw se, who
contacts the district defender to any other attorney.

(2) Nothing in this section shall be construed to bar a
prosecution or other disciplinary action agai nst any attorney
within the Statew de Public Capital Defender System who commts a
viol ation of |aw or of the Mddel Rules of Professional Conduct, or
one or nore provisions thereof, as they exist and are enforced in
the State of M ssi ssippi.

(3) Neither the executive director, nor a district defender,
nor any other full-tinme assistant or enployee of the conmm ssion or
any district defender shall engage nor be associated with any
person in the private practice of |aw

(4) Subject to the proper performance of his duties under
this act, nothing herein shall be construed to prohibit the
menbers of the comm ssion, the executive director, the comm ssion
staff, a district capital defender or any person serving with the
St at ewi de Public Capital Defender System from speaking, witing,
| ecturing, teaching or participating in other activities
concerning the law, the |legal systemand the adm nistration of
justice and accepting conpensation therefor and rei nbursenent of
expenses in connection therewth.

SECTION 11. (1) There is hereby created within the

of fice of the conm ssion an appellate division which shal
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function under the direction and supervision of the executive
director.

(2) The appellate division may perfect and prosecute direct
appeal s, petitions for rehearing, petitions for wits of
certiorari, and petitions for post-conviction relief, and perform
such other duties as the conm ssion shall direct.

(3) The appellate division may provide assi stance and
counsel to a district defender regarding the handling of matters
and issues that nmay be unusually difficult or conplex or that may

likely affect or becone a part of any appeal.

SECTION 12. Every arrested person shall be taken before a
judicial officer w thout unnecessary delay. Upon the arrested
person's initial appearance, the judicial officer shall ascertain
his true nane and address, and anmend the formal charge if
necessary to reflect this information. The arrested person shal
be informed of the charges against himand provided with a copy of
the conplaint. The judicial officer shall also advise the
arrested person of the follow ng:

(a) That he is not required to speak and that any
statenents he nakes may be used agai nst him

(b) If he is unrepresented, that he has the right to
assi stance of counsel, and that if he is unable to afford counsel,
an attorney will be appointed to represent him and

(c) That he has the right to comunicate with counsel
famly or friends, and that reasonable neans will be provided to
enable himto do so.

SECTION 13. (1) An inquiry to determ ne financial

eligibility of an accused for the appointnent of counsel shall be
made whenever possible prior to the initial appearance and by such
persons as the court may direct.

(2) At or before the initial appearance, or whenever any
person shall be taken into custody upon suspicion of a capital

of fense, then the arresting authority and, thereafter, the
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presiding judge at the initial appearance, shall afford such
person an opportunity to sign an affidavit stating that such
person is an indigent and unable to enpl oy counsel. Upon the
signing of such affidavit by such person, the comm ssion and a
district capital defender shall represent said person and shal
have authority to act for said person, unless the right to counsel
be wai ved by such person. In addition thereto, the alleged

i ndi gent person shall give a statenment, under oath, listing al
assets available to the indigent for the paynment of attorney's
fees and | egal expenses, including the owership of any property,
real or personal, and setting out therein the alleged indigent's
enpl oynment status, nunber of dependents, incone from any source,
the ability of his parents or spouse to provide attorney's fees
and | egal expenses, and any other information which may be

prescri bed by the conm ssion and which m ght prove or disprove a
finding of indigence. The affidavit and statenment shall be a part
of the record in the case and shall be subject to review by the
appropriate court. Based on review of the affidavit, statenment or
ot her appropriate evidence, if the appropriate court finds that
the accused is not indigent, said court shall term nate the
representation of the accused by the conmm ssion and district
capital defender. The ability to pay any part of the cost of
adequate representation at any tinme while the charges are pending
agai nst an accused shall not preclude the appoi ntnent of counsel
for the defendant.

(3) The court may require an accused, to the extent of his
ability, to conpensate or reinburse the comm ssion for all or part
of the reasonable value of the representati on he has received,
pl us any suns reasonably and necessarily expended in the course
and scope of such representation. |In naking any such order, the
court shall consider and give priority to the victinms rights to

restitution, conpensation or danages.

SECTION 14. (1) If the accused does not al ready have an
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attorney, one shall be appointed no later than the tinme of initial
appear ance, and, once appoi nted, counsel shall continue to
represent the accused on all matters arising out of the
transaction or occurrence, or series of transactions or
occurrences, as nmay have given rise to the original charge or
charges, until permtted to withdraw by proper order of the court.

(2) In all cases in which the person who is the subject of
capital felony proceedings gives the statenment provided by Section
15(2) of this act, and is eligible for the appointnment of counsel
and so requests, the court by order shall appoint the comm ssion
to represent such person. Any such order for appointnment shal
al so be deened the appointnment of the district capital defender of
the district in which the person is being prosecuted. The clerk
of the court entering such an order for appointnent shall cause
copies of sane to be delivered forthwith to the comm ssion and the
office of the district capital defender, and shall at once
comuni cate the contents of the order to such other person or
attorney in the county where the case is docketed as the district
capi tal defender may have designated to receive such orders, al
to the end that the person or attorney so designated shall |earn
of the order as soon as possible after it has been entered.

(3) At the earliest practicable nonment, the court, the
commi ssion, and the district capital defender shall inquire
whet her there may be a possible conflict of interest and take such
action as may be required by this act or may be ot herw se
appropri at e.

SECTION 15. (1) (a) The annual salary of each district

def ender shall be Fifty Thousand Dol |l ars ($50, 000. 00).
(b) The conm ssion shall establish the salaries of al
ot her personnel within the Statew de Public Defender System
(c) Menbers of the comm ssion shall receive a per diem as
provided in Section 25-3-69, M ssissippi Code of 1972, for actual

attendance upon neetings of the conm ssion, together with
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rei nbursenent for traveling and subsi stence expenses incurred as
provided in Section 25-3-41, M ssissippi Code of 1972, except that
menbers of the conmm ssion who are nenbers of the Legislature shal
not receive per diemfor attendance while the Legislature is in
session and no nenber whose regul ar conpensation is payable by the
state or any political subdivision of the state shall receive per
diem for attendance upon neetings of the comm ssion.

(2) The conpensation, adm nistrative staff, office space and
secretarial assistance, travel and other expense all owances of the
commi ssion shall not be reduced or dimnished but may be increased
during his termof office.

SECTION 16. (1) The Statew de Public Defender System

created by this act in all of its units and features shall be
funded by appropriations nmade by the Legislature to the conm ssion
and by funds from any ot her source not prohibited by |aw.

(2) The board of supervisors of any county shall contribute
Fifty Thousand Dol | ars ($50, 000.00) for every indi gent person
charged with a capital offense by that county that year not to
exceed One Hundred Thousand Dol | ars ($100, 000. 00) per year and any
cost over such anpunts shall be paid out of the general fund.

(3) The conm ssion nay accept fees and rei nbursenent of
expenses if an attorney enployed by or participating with this
systemis appointed as counsel for an indigent by a court of a
jurisdiction, state or federal, other than the State of
M ssi ssi ppi .

(4) Al duties inposed upon the comm ssion, the district
capital defenders and all other personnel of the Statew de Public
Capital Defender System and all powers conferred upon such
persons, are made subject to the availability of financial and
ot her resources.

SECTION 17. Sections 25-32-1, 25-32-3, 25-32-5, 25-32-7,
25-32-9, 25-32-11, 25-32-13, 25-32-15, 25-32-17 and 25-32-19,

M ssi ssi ppi Code of 1972, which establish and govern the O fice of
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Publ i c Defender, are repealed fromand after July 1, 2000.

SECTI ON 18. Section 99-15-15, M ssissippi Code of 1972,
whi ch deals with the appoi ntnent of counsel for indigents, is
repealed fromand after July 1, 2000.

SECTION 19. Section 21, Chapter 575, Laws of 1998, which
provides for a conditional effective date of the M ssissipp
St at ewi de Public Defender System Act of 1998, is repealed from and
after June 30, 2000.

SECTI ON 20. Sections 25-32-31, 25-32-33, 25-32-35, 25-32-37,
25-32-39, 25-32-41, 25-32-43, 25-32-45, 25-32-47, 25-32-49,
25-32-51, 25-32-53, 25-32-55, 25-32-57, 25-32-59, 25-32-61,

25- 32-63 and 25-32-65, M ssissippi Code of 1972, which creates the
M ssi ssi ppi Statew de Public Defender System Act of 1998, is
r epeal ed.

SECTION 21. This act shall take effect and be in force from

and after June 30, 2000.
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