M SSI SSI PPl LEG SLATURE REGULAR SESSI ON 2000
By: CQuice To: Judiciary B

COWM TTEE SUBSTI TUTE
FOR
HOUSE BI LL NO. 1098

1 AN ACT TO ALLOWN THE USE OF CONSTRUCTI ON MANAGERS OR THE BI D
2 PROCESS I N CERTAI N PUBLI C PRAJECTS; TO AMEND SECTI ON 31- 3-13,

3 MSSISSIPPI CODE OF 1972, TO LI CENSE AND REGULATE CONSTRUCTI ON

4 NMANAGERS; AND FOR RELATED PURPGSES.

5 BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI
6 SECTION 1. The Legislature finds and declares that in order
7 to secure public trust in the letting of public contracts any

8 construction projects using public funds should utilize the bid

9 procedures as provided by |aw

10 SECTION 2. In any construction contract involving public

11 funds for construction the follow ng shall apply:

12 (a) |If the cost for the construction of a building is
13 Twenty MIlion Dollars ($20,000,000.00) or nore, a construction

14 manager may be used on the project or if a construction nmanager is
15 not used the bid procedure shall be followed.

16 (b) If the cost for the construction of a building is
17 less than Twenty MIlion Dollars ($20,000, 000.00) the bid

18 procedure shall be used.

19 (c) |If a construction manager is used, he shall not bid
20 on any part of the project.
21 (d) For the purposes of this section the construction
22 of a separate building in a project containing nore than one (1)
23 building shall be considered a separate project for the purposes
24 of the nonetary requirenments of paragraphs (a) and (b) of this
25 subsecti on.
26 (e) The use of program managers for projects subject to
27 the provisions of this section is prohibited.
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(f) |If a construction manager is used, all parts of a
project shall be subject to the bid procedure.

SECTION 3. Section 31-3-13, M ssissippi Code of 1972, is
anended as foll ows: [ BD1]

31-3-13. The board shall have the foll ow ng powers and
responsi bilities:

(a) To receive applications for certificates of
responsibility, to investigate and exam ne applicants for sane by
hol di ng hearings and securing information, to conduct
exam nations, and to issue certificates of responsibility to such
contractors as the board finds to be responsible. One-fourth
(1/4) of the certificates scheduled for renewal on the |ast day of
Decenber 1980, shall be reviewed by the board on the first Tuesday
in January 1981. The remaining certificates shall be subject to
renewal in the follow ng manner: One-fourth (1/4) on the first
Tuesday in April 1981; one-fourth (1/4) on the first Tuesday in
July 1981; and one-fourth (1/4) on the first Tuesday in October
1981. The board is authorized to extend the dates of expiration
of certificates to coincide with the schedul ed date of review of
i ndi vidual contractors. Except for the certificates extended from
Decenber 31, 1980, to the first Tuesday in January 1981, the board
shall charge fees for the extension of certificates as foll ows:

(i) Twenty-five Dollars ($25.00) if the date of
renewal of the extended certificate is the first Tuesday in Apri
1981;

(ii) Fifty Dollars ($50.00) if the date of renewal
of the extended certificate is the first Tuesday in July 1981; and

(iii) Seventy-five Dollars ($75.00) if the date of
renewal of the extended certificate is the first Tuesday in
Oct ober 1981.

The extended certificates renewed in conpliance with this
paragraph (a) and all original certificates and renewal s thereof

i ssued on or after July 1, 1980, shall expire one (1) year from
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the date of issuance. No certificate or any renewal thereof shal
be issued until the application has been on file with the board
for at least thirty (30) days. Application for renewal of
certificates of responsibility, together with the paynment of a
special privilege license tax as provided under this chapter,
shal |l serve to extend the current certificate until the board
either renews the certificate or denies the application.

No certificate of responsibility or any renewal thereof shal
be issued until the applicant furnishes to the board his
M ssi ssi ppi state sal es tax nunmber or M ssissippi state use tax
nunber and his state incone tax identification nunbers.

Addi tional fees may be required as provided in Section
31- 3-14.

The board shall conduct an objective, standardized
exam nation of an applicant for a certificate to ascertain the
ability of the applicant to make practical application of his
know edge of the profession or business of construction in the
category or categories for which he has applied for a certificate
of responsibility. The cost of the test and the cost of
adm nistering the test shall be paid for by applicants for
certificates of responsibility at the tinme applications are fil ed.
The board shall investigate thoroughly the past record of al
applicants, which will include an effort toward ascertaining the
qgqualifications of applicants in reading plans and specifications,
estimating costs, construction ethics, and other simlar matters.
The board shall take all applicants under consideration after
havi ng exam ned himor them and go thoroughly into the records and
exam nations, prior to granting any certificate of responsibility.
If the applicant is an individual, exam nation may be taken by his
per sonal appearance for exam nation or by the appearance for
exam nation of one or nore of his responsibl e managi ng enpl oyees;
and if a copartnership or corporation or any other conbination or

organi zation, by the exam nation of one or nore of the responsible
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managi ng officers or nmenbers of the executive staff of the
applicant's firm according to its own designati on.

(b) To conduct thorough investigations of al
applicants seeking renewal of their |licenses and of all conplaints
filed with the board concerning the performance of a contractor on
a public or private project.

(c) To obtain information concerning the responsibility
of any applicant for a certificate of responsibility or a hol der
of a certificate of responsibility under this chapter. Such
informati on may be obtained by investigation, by hearings, or by
any ot her reasonable and | awful neans. The board shall keep such
information appropriately filed and shall dissem nate sanme to any
interested person. The board shall have the power of subpoena.

(d) To maintain a list of contractors to whom
certificates of responsibility are issued, refused, revoked or
suspended, which list shall be available to any interested person.
Such list shall indicate the kind or kinds of works or projects
for which a certificate of responsibility was issued, refused,
revoked or suspended.

(e) To revoke by order entered on its mnutes a
certificate of responsibility upon a finding by the board that a
particular contractor is not responsible, and to suspend such
certificate of responsibility in particular cases pending
i nvestigation, upon cause to be stated in the board's order of
suspension. No such revocation or suspension shall be ordered
wi t hout a hearing conducted upon not |ess than ten (10) days'
notice to such certificate holder by certified or registered mil,
wherein the holder of the certificate of responsibility shall be
gi ven an opportunity to present all |awful evidence which he may
of fer.

(f) To adopt rules and regul ations setting forth the
requirenents for certificates of responsibility, the revocation or

suspensi on thereof, and all other matters concerning same; rules
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and regul ati ons governi ng the conduct of the business of the board
and its enpl oyees; and such other rules and regulations as the
board finds necessary for the proper admnistration of this
chapter, including those for the conduct of its hearings on the
revocati on or suspension of certificates of responsibility. Such
rul es and regul ati ons shall not conflict with the provisions of
this chapter.

(g) The board shall have the power and responsibility
to classify the kind or kinds of works or projects that a
contractor is qualified and entitled to perform under the
certificate of responsibility issued to him Such classification
shall be specified in the certificate of responsibility.

The powers of the State Board of Contractors shall not extend
to fixing a maximumlimt in the bid amount of any contractor, or
t he bondi ng capacity, or a maxi mum anmount of work which a
contractor may have under contract at any time, except as stated
in paragraph (a) of this section; and the Board of Contractors
shall not have jurisdiction or the power or authority to determ ne
t he maxi num bond a contractor nay be capabl e of obtaining. The
board, in determning the qualifications of any applicant for an
original certificate of responsibility or any renewal thereof,
shal |, anbng ot her things, take into consideration the follow ng:

(1) experience and ability, (2) character, (3) the nmanner of

per formance of previous contracts, (4) financial condition, (5)
equi pnent, (6) personnel, (7) work conpleted, (8) work on hand,

(9) ability to performsatisfactorily work under contract at the
time of an application for a certificate of responsibility or a
renewal thereof, (10) default in conplying with provisions of this
| aw, or any other |aw of the state, and (11) the results of
obj ective, standardi zed exam nations. A record shall be nmade and
preserved by the board of each exam nation of an applicant and the
findings of the board thereon, and a certified copy of the record

and findings shall be furnished to any applicant desiring to
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appeal from any order or decision of the board.

(h) The board shall enter upon its m nutes an order or
deci si on upon each application filed with it, and it nmay state in
such order or decision the reason or reasons for its order or
deci si on.

Upon failure of the board to enter an order or decision upon
its mnutes as to any application within one hundred eighty (180)
days fromthe date of filing such application, the applicant shal
have the right of appeal as otherw se provided by this chapter.

The hol der of any valid certificate of responsibility issued
by the Board of Public Contractors prior to January 1, 1986, shal
be automatically issued a certificate of responsibility by the
State Board of Contractors for the sane classification or
classifications of work which the holder was entitled to perform
under the State Board of Public Contractors Act.

(i) To license and requl ate constructi on nanagers

through the certification process provided in this chapter. The

board shall develop certification standards and provide

exanmi nations for certification as a construction manager. For the

pur poses of this paragraph the term "construction manager" neans

any person who covenants with an owner to further the interests of

the owner by furnishing constructi on managenent skills and

judgnent in cooperation with, and reliance upon, the services of

an architect or engineer and who agrees to furnish business

adm ni strati on and nanagenent services and to performin an

expedi ti ous and econoni cal manner consistent with the interests of

the owner. Provided, however, these requirenents shall not apply

to architects and engineers licensed and registered in the state

who serve as constructi on nanagers.

SECTION 4. This act shall take effect and be in force from
and after July 1, 2000.
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