M SSI SSI PPl LEG SLATURE REGULAR SESSI ON 2000

By:

OCO~NOUIARWNE

Conpretta To: Public Uilities

HOUSE BI LL NO. 1036

AN ACT TO CREATE NEW SECTI ON 77-3-621, M SSI SSI PPl CODE OF
1972, TO PROH BI' T UNSCLI Cl TED TELEPHONI C SALES CALLS TO
RESI DENTI AL SUBSCRI BERS WHO HAVE G VEN NOTI CE OF THEI R OBJECTI ON
TO SUCH CALLS TO THE PUBLI C SERVI CE COW SSI ON, TO REQUI RE THE
PUBLI C SERVI CE COWMM SSI ON TO ESTABLI SH A DATA BASE TO COLLECT SUCH
OBJECTI ONS, TO REQUI RE THE COWMM SSI ON TO CHARGE FEES TO
RESI DENTI AL SUBSCRI BERS | NCLUDED | N THE DATA BASE AND TO TELEPHONE
SOLI Cl TORS ACCESSI NG THE DATA BASE AND TO RESTRI CT THE USE OF
| NFORMVATI ON CONTAI NED | N THE DATA BASE;, TO CREATE NEW SECTI ON
77-3-623, M SSISSIPPI CODE OF 1972, TO PRCH BI T TELEPHONE
SOLI Cl TORS MAKI NG UNSQOLI Cl TED CALLS FROM BLOCKI NG RESI DENTI AL
SUBSCRI BERS' USE OF CALLER | DENTI FI CATI ON SERVI CES; TO AVEND
SECTI ON 77-3-601, M SSI SSI PPI CODE OF 1972, TO DEFI NE CERTAI N
TERMS USED I N THI S ACT; TO AMEND SECTION 77-3-611, M SSI SSI PP
CODE OF 1972, TO AUTHORI ZE THE ATTORNEY GENERAL AND | NDI VI DUALS TO
BRING ClVIL ACTI ONS FOR ALLEGED VI CLATI ONS OF TH S ACT; TO AMEND
SECTI ON 77-3-615, M SSI SSI PPI CODE OF 1972, TO AUTHORI ZE THE
PREVAI LI NG PARTY TO RECEI VE ATTORNEY' S FEES | N CASES | NVOLVI NG
VI OLATIONS OF THI S ACT; AND FOR RELATED PURPOSES.

BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI :

SECTION 1. The followi ng shall be codified as Section
77-3-621, M ssissippi Code of 1972:

77-3-621. (1) No telephone solicitor shall make or cause to
be made any unsolicited tel ephonic sales call to the tel ephone
line of any residential subscriber in this state who has given
notice to the Public Service Conm ssion of the subscriber's
objection to receiving unsolicited tel ephonic sales calls.

(2) The Public Service Comm ssion shall establish and
provi de for the operation of a data base to conpile a list of
t el ephone nunbers of residential subscribers who object to
receiving unsolicited tel ephonic sales calls. The conm ssion
shal |l have the data base in operation beginning on January 1,
2001.

(3) Before January 1, 2001, the comm ssion shall pronul gate
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regul ations that specify the follow ng:

(a) A requirenent that each tel ecommuni cati ons conpany
informits residential subscribers on a sem annual basis of the
opportunity to provide notification to the conm ssion that the
subscri ber objects to receiving unsolicited tel ephonic sales
calls. The notice to the conpany's residential subscribers shal
be di ssem nated, at the option of the carrier, by television,
radi o or newspaper advertisenent, witten correspondence, bil
inserts or nessages, publication in the consuner information pages
of the local telephone directory or any other nmethod not expressly
prohi bited by the conm ssion.

(b) The nethods by which each residential subscriber
may give notice to the comm ssion of the subscriber's objection to
receiving unsolicited tel ephonic sales calls or revocation of such
noti ce.

(c) The length of time for which a notice of objection
shall be effective, and the effect of a change of tel ephone nunber
on such noti ce.

(d) The nethods by which such objections and
revocations shall be collected and added to the data base.

(e) The nethods by which any tel ephone solicitor
desiring to nmake unsolicited tel ephonic sales calls may obtain
access to the data base as required to avoid calling the tel ephone
nunbers of residential subscribers included in the data base.

(f) Such other matters relating to the adm nistration
of the data base that the comm ssion deens desirable.

(4) |If the Federal Communi cations Conmmi ssion establishes a
single national data base of tel ephone nunbers of subscribers who
object to receiving unsolicited tel ephonic sales calls, the
commi ssion shall include the part of the national data base which
relates to Mssissippi in the data base established under this
secti on.

(5) A residential subscriber shall be charged a fee of Five
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Dol l ars ($5.00), payable to the conmi ssion, for each notice for
inclusion in the data base established under this section. A

t el ephone solicitor desiring to nake unsolicited tel ephonic sales
calls shall be charged a fee of Ten Dollars ($10.00), payable to
the conmm ssion, for access to or for paper or electronic copies of
t he data base established under this section.

(6) Information contained in the data base established under
this section shall be used only for the purpose of conpliance with
this section or in a proceeding or action under Section 77-3-611.

Such information shall be exenpt fromthe provisions of the
M ssi ssi ppi Public Records Act of 1983.

(7) Tel ephone solicitors making unsolicited tel ephonic sal es
calls for nonprofit charitable and religious organi zati ons shal
be exenpt fromthe requirenments of this section.

SECTION 2. The followi ng shall be codified as Section
77-3-623, M ssissippi Code of 1972:

77-3-623. (1) A telephone solicitor who nakes an
unsolicited tel ephonic sales call to the tel ephone |line of a
residential subscriber in this state may not knowi ngly utilize any
met hod to bl ock or otherw se circunvent the subscriber's use of a
caller identification service.

(2) A provider of telephone caller identification services
shall not be held liable for violations of this section commtted
by ot her persons or entities.

SECTION 3. Section 77-3-601, M ssissippi Code of 1972, is
amended as foll ows:

77-3-601. As used in this article:

(a) "Telephonic sales call"” neans a call nade by a
t el ephone solicitor to a consuner for the purpose of soliciting a
sal e of any consunmer goods or services, or for the purpose of
soliciting an extension of credit for consuner goods or services,
or for the purpose of obtaining information or an extension of

credit for these purposes.
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(b) "Consuner goods or services" nmeans any real
property or any tangi ble or intangible personal property which is
normal Iy used for personal, famly or househol d purposes,
including, without limtation, any property intended to be
attached to or installed in any real property regardl ess of
whether it is attached or installed, as well as cenetery |ots and
ti me-share estates, and any services related to the property.

(c) "Unsolicited tel ephonic sales call" nmeans a
t el ephonic sales call other than a call mnade:

(1) In response to an express request of the
person call ed;

(i) In connection with an existing debt or
contract, paynent or perfornmance whi ch has not been conpl eted at
the tinme of the call; or

(tii) To any person with whomthe tel ephone

solicitor has an established business or personal relationshinp.

(d) "Consunmer" neans an actual or prospective

purchaser, |essee or recipient of or investor in consunmer goods or

servi ces.

(e) "Merchant" neans a person who, directly or
indirectly, offers or nakes available to consuners any consuner
goods or services.

(f) "Telephone solicitor” neans any natural person,
firm organization, partnership, association, corporation, or a
subsidiary or affiliate thereof, doing business in this state, who
makes or causes to be nade a tel ephonic sales call.

(g) "Doing business in this state" refers to businesses
who conduct tel ephonic sales calls froma location in M ssissipp
or fromother states or nations to consunmers |located in
M ssi ssi ppi .

(h) "Established business rel ationship” means a prior
or existing relationship formed by a voluntary two-way

comuni cati on between a person or entity and a consuner with or
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134 without an exchange of consideration, on the basis of an inquiry,
135 application, purchase or transaction by such person or entity.

136 (i) "Residential subscriber" neans a consuner who has

137 subscribed to residential tel ephone service froma

138 tel econmmuni cati ons conpany.

139 (j) "Caller identification service" neans a type of

140 tel ephone service that pernmits tel ephone subscribers to viewthe

141 tel ephone nunber of incom ng tel ephone calls.

142 SECTION 4. Section 77-3-611, M ssissippi Code of 1972, is
143 anended as foll ows:

144 77-3-611. (1) The Attorney General shall investigate any
145 conplaints received concerning violations of Sections 77-3-601

146 through 77-3-623, including any conplaints referred to the

147 Attorney General by the Public Service Conm ssion. | f, after

148 investigating any conplaint, the Attorney General finds that there
149 has been a violation of Sections 77-3-601 through 77-3-623, the
150 Attorney General may bring an action to inpose a civil penalty and
151 to seek other relief, including injunctive relief, as the court
152 deens appropriate against the tel ephone solicitor. The civil

153 penalty shall not exceed Ten Thousand Dol |l ars ($10, 000. 00) per

154 violation and shall be deposited in the State General Fund,

155 unallocated. This civil penalty may be recovered in any action
156 brought under Sections 77-3-601 through 77-3-623 by the Attorney
157 General. Alternatively, the Attorney Ceneral nmay term nate any
158 investigation or action upon agreenent by the person to pay a

159 stipulated civil penalty. The Attorney CGeneral or the court may
160 waive any civil penalty if the person has previously nade ful

161 restitution or reinbursenent or has paid actual danages to the

162 consuners who have been injured by the violation.

163 (2) Any person who has received nore than one (1)

164 unsolicited telephonic sales call within a period of twelve (12)

165 nonths by or on behalf of the sane entity in violation of Section

166 77-3-621 or 77-3-623 nay bring an action seeking injunctive relief
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and to recover actual nonetary |oss or Two Thousand Dol |l ars

($2, 000.00) in damnges for each know ng viol ation, whichever is

greater.

(3) It shall be a defense in any action or proceedi ng

br ought under this section that the defendant has established and

i npl enented, with due care, reasonable practices and procedures to

effectively prevent unsolicited tel ephonic sales calls in

violation of Sections 77-3-621 and 77-3-623.

(4) No action or proceedi ng may be brought under this

section for an alleged violation of Section 77-3-621 or 77-3-623

nore than two (2) vyears after the person bringing the action knew

or should have known of the occurrence of the alleged violation or

nore than two (2) vears after the term nation of any proceedi ng or

action by the State of M ssissippi, whichever is |later.

SECTION 5. Section 77-3-615, M ssissippi Code of 1972, is
amended as foll ows:

77-3-615. (1) In any civil litigation resulting froma
transaction involving a violation of Sections 77-3-601 through
77-3-623, the prevailing party, after judgnent in the trial court
and exhaustion of all appeals, if any, shall receive his
reasonabl e attorney's fees and costs fromthe nonprevailing party.

(2) The attorney for the prevailing party shall submt a
sworn affidavit of his tine spent on the case and his costs
incurred for all the notions, hearings, and appeals to the trial
j udge who presided over the civil case.

(3) The trial judge shall award the prevailing party the sum
of reasonabl e costs incurred in the action plus a reasonabl e | egal
fee for the hours actually spent on the case as sworn to in an
affidavit.

(4) Any award of attorney's fees or costs shall becone a
part of the judgnent and subject to execution as the |aw all ows.

(5 Inany civil litigation initiated by the Attorney

Ceneral, the court may award to the prevailing party reasonable
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attorney's fees and costs if the court finds that there was a

conpl ete absence of a justiciable issue of either |law or fact

rai sed by the losing party, or
part of the losing party.

SECTION 6. This act shal
and after July 1, 2000.
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