M SSI SSI PPl LEG SLATURE REGULAR SESSI ON 2000

By: Mbody To: Public Health and
Vel fare

HOUSE BI LL NO. 966

1 AN ACT TO AMEND SECTI ON 43-47-5, M SSI SSI PPl CODE OF 1972, TO
2 PROVI DE THAT THE DEPARTMENT OF HUMAN SERVI CES SHALL DI RECTED TO

3 | NVESTI GATE ANY ALLEGATI ON OF ABUSE, NEGLECT OR EXPLO TATION OF A
4 PATIENT IN A CARE FACILITY I'F THE ALLEGED ACTI ON OCCURRED AT A

5 PRI VATE RESI DENCE; AND FOR RELATED PURPOSES.

6 BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI :
7 SECTION 1. Section 43-47-5, M ssissippi Code of 1972, is

8 anended as foll ows: [ RDD1]

9 43-47-5. For the purposes of this chapter, the follow ng

10 words shall have the neani ngs ascribed herein unless the context
11 otherw se requires:

12 (a) "Abuse" shall nmean the willful infliction of

13 physical pain, injury or nental anguish on a vulnerable adult, the
14 unreasonabl e confinenment of a vulnerable adult, or the wllful

15 deprivation by a caretaker of services which are necessary to

16 maintain the nmental and physical health of a vul nerable adult.

17 " Abuse" shall not mean conduct which is a part of the treatnent

18 and care of, and in furtherance of the health and safety of a

19 patient or resident of a care facility.
20 (b) "Care facility" shall nean:
21 (1) Any institution or place for the aged or
22 infirmas defined in, and required to be |licensed under, the
23 provisions of Section 43-11-1 et seq.; and
24 (i) Any long-termcare facility as defined in
25 Section 43-7-55; and
26 (tii1) Any hospital as defined in, and required to
27 be licensed under, the provisions of Section 41-9-1 et seq.; and
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(iv) Any hone health agency as defined in, and
required to be licensed under, the provisions of Section 41-71-1
et seq.; and

(v) Any hospice as defined in, and required to be
| i censed under, the provisions of Chapter 85 of Title 41.

(c) "Caretaker" shall nean an individual, corporation,
partnership or other organization which has assuned the
responsibility for the care of a vul nerable adult, but shall not
i nclude the Division of Medicaid, a |icensed hospital, or a
| icensed nursing home within the state.

(d) "Court" shall nmean the chancery court of the county
in which the vulnerable adult resides or is |ocated.

(e) "Departnment” shall mean the Departnent of Human
Ser vi ces.

(f) "Energency” shall nean a situation in which:

(1) A vulnerable adult is in substantial danger of
death or irreparable harmif protective services are not provided
i mredi at el y;

(ii) The vulnerable adult is unable to consent to
servi ces;

(ti1) No responsible, able or willing caretaker,
if any, is available to consent to energency services; and

(iv) There is insufficient tinme to utilize the
procedure provided in Section 43-47-13.

(g) "Energency services" shall nmean those services
necessary to maintain a vulnerable adult's vital functions and
wi t hout which there is reasonable belief that the vul nerable adult
woul d suffer irreparable harmor death, and may include taking
physi cal custody of the adult.

(h) "Essential services" shall nean those social work,
nmedi cal , psychiatric or |egal services necessary to safeguard a
vul nerable adult's rights and resources and to maintain the

physi cal or nmental well-being of the person. These services shal
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i nclude, but not be Ilimted to, the provision of nedical care for
physi cal and nmental health needs, assistance in personal hygiene,
food, clothing, adequately heated and ventil ated shelter,
protection fromhealth and safety hazards, protection from

physi cal m streatnent and protection fromexploitation. The words
"essential services" shall not include taking a vul nerable adult

i nto physical custody w thout his consent except as provided for
in Section 43-47-15 and as otherw se provided by the general |aws
of the state.

(1) "Exploitation" shall mean the illegal or inproper
use of a vulnerable adult or his resources for another's profit or
advant age.

(j) "Lacks the capacity to consent” shall nean that a
vul nerabl e adult, because of physical or nental incapacity, |acks
sufficient understanding or capacity to nmake or comruni cate
responsi bl e deci si ons concerning his person, including, but not
limted to, provisions for health care, food, clothing or shelter.
This may be reasonably determ ned by the departnment in energency
situations; in all other instances, the court shall neke the
determ nation followi ng the procedures in Sections 43-47-13 and
43-47-15 or as otherw se provided by the general |aws of the
st at e.

(k) "Neglect" shall nmean either the inability of a
vul nerable adult who is living alone to provide for hinself the
food, clothing, shelter, health care or other services which are
necessary to maintain his nmental and physical health, or failure
of a caretaker to supply the vulnerable adult with the food,
clothing, shelter, health care, supervision or other services
whi ch are necessary to maintain his nmental and physical health.

(I') "Protective services" shall nean services provided
by the state or other government or private organi zations,
agencies or individuals which are necessary to protect a

vul nerabl e adult from abuse, neglect or exploitation. They shal
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i nclude, but not be Ilimted to, investigation, evaluation of the
need for services and provision of essential services on behal f of
a vul nerable adult.

(m "Wulnerable adult" shall nmean a person eighteen
(18) years of age or older or any m nor not covered by the Youth
Court Act who is present in the state and who, regardl ess of
residence, is unable to protect his or her own rights, interests,
and/or vital concerns and who cannot seek hel p without assistance
because of physical, nmental or enotional inpairnent. The term
"vul nerabl e adult” shall also include all residents or patients,
regardl ess of age, in a care facility for the purposes of Sections
43-47-19 and 43-47-37 only. Nothing in this chapter shall be
construed as authorizing the Departnment of Human Services to
perform any investigation, evaluation or exam nation or provide
protective services, essential services or emergency services
regarding any resident or patient in a care facility. _

Not wi t hst andi ng the provisions of this subsection, the departnent

shall not be prohibited frominvestigating, and shall have the

authority and responsibility to fully investigate, in accordance

with the provisions of this chapter, any allegation of abuse,

neqgl ect, and/or exploitation regarding a patient in a care

facility, if the alleged abuse, neglect, and/or exploitation

occurred at a private residence.

SECTION 2. This act shall take effect and be in force from
and after July 1, 2000.
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