M SSI SSI PPl LEG SLATURE REGULAR SESSI ON 2000
By: Watson To: Judiciary A

HOUSE BI LL NO. 964

1 AN ACT TO AMEND SECTI ON 11-46-1, M SSI SSI PPI CODE OF 1972, TO
2 REVI SE DEFI NI TI ONS UNDER THE TORT CLAI Ms ACT; TO AVMEND SECTI ON

3 11-46-9, M SSISSI PPl CODE OF 1972, TO DI RECT STATUTORY

4  CONSTRUCTI ON OF EXEMPTI ONS UNDER THE TORT CLAI M5 ACT; AND FOR

5 RELATED PURPGCSES.

6 BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI :
7 SECTION 1. Section 11-46-1, M ssissippi Code of 1972, is

8 anended as follows:[JUL]

9 11-46-1. As used in this chapter the followi ng terns shall
10 have the meanings herein ascribed unless the context otherw se

11 requires:

12 (a) "daim means any demand to recover damages from a
13 governnmental entity as conpensation for injuries.

14 (b) "daimant" neans any person seeki ng conpensation
15 under the provisions of this chapter, whether by adm nistrative
16 renmedy or through the courts.

17 (c) "Board" nmeans the M ssissippi Tort C ains Board.
18 (d) "Departnent” neans the Departnent of Finance and
19 Adm ni strati on.

20 (e) "Director" neans the executive director of the

21 departnent who is also the executive director of the board.

22 (f) "Enployee" neans any officer, enployee or servant
23 of the State of Mssissippi or a political subdivision of the

24 state, including elected or appointed officials and persons acting
25 on behalf of the state or a political subdivision in any official
26 capacity, tenporarily or permanently, in the service of the state
27 or a political subdivision whether with or w thout conpensation.
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The term "enpl oyee"” shall not nean a person or other legal entity
while acting in the capacity of an independent contractor under
contract to the state or a political subdivision; provided,
however, that for purposes of the limts of liability provided for
in Section 11-46-15, the term "enpl oyee"” shall include physicians
under contract to provide health services with the State Board of
Health, the State Board of Mental Health or any county or
muni ci pal jail facility while rendering services under such
contract. The term "enpl oyee" shall also include M ssissipp
Depart ment of Human Services |icensed foster parents for the
limted purposes of coverage under the Tort C ains Act as provided
in Section 11-46-8.

(g) "CGovernnental entity" neans and includes the state
and political subdivisions as herein defined.

(h) "Injury" neans death, injury to a person, damage to
or |l oss of property or any other injury that a person may suffer
that is actionable at law or in equity.

(i) "Political subdivision" neans any body politic or
body corporate other than the state responsible for governnental
activities only in geographic areas smaller than that of the
state, including but not limted to any county, rnunicipality,
school district, community hospital as defined in Section
41-13-10, M ssissippi Code of 1972, airport authority or other
instrunmentality thereof, whether or not such body or
instrunmentality thereof has the authority to |levy taxes or to sue
or be sued in its own nane.

(j) "State" nmeans the State of M ssissippi and any
of fice, departnent, agency, division, bureau, comm ssion, board,
institution, hospital, college, university, airport authority or
other instrunentality thereof, whether or not such body or
instrunmentality thereof has the authority to levy taxes or to sue
or be sued in its own nane.

(k) "Law' nmeans all species of |aw including but not
limted to any and all constitutions, statutes, case |aw, conmon
| aw, customary |law, court order, court rule, court decision, court
opi nion, court judgnent or mandate, adm nistrative rule or

regul ati on, executive order, or principle or rule of equity.
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(1) "Discretionary" neans acting in accordance with

personal deliberation, judgnent or choice regarding matters

susceptible to policy analysis or where no state or federal

statute, requlation or policy specifically prescribes a course of

action for the governnental entity and its enpl oyees to foll ow.

An act is "discretionary" regardl ess of whether ordinary care is

utilized by the governnental entity or its enployees, although

grossly negligent or intentionally negligent decisions or acts do

not constitute discretionary decisions or acts. \henever a state

or federal statute requlation or established policy allows a

governnental entity and its enpl oyees to exercise judgnent, choice

or discretion, a presunption exists that any such act is grounded

in policy in the exercise of judgnment, choice or discretion.

SECTION 2. Section 11-46-9, M ssissippi Code of 1972, is
anended as follows:[JU2]

11-46-9. (1) A governnental entity and its enpl oyees acting
wi thin the course and scope of their enploynment or duties shal
not be liable for any claim

(a) Arising out of a legislative or judicial action or
i naction, or administrative action or inaction of a legislative or
judicial nature;

(b) Arising out of any act or om ssion of an enpl oyee
of a governnmental entity exercising ordinary care in reliance
upon, or in the execution or performance of, or in the failure to
execute or perform a statute, ordinance or regulation, whether or
not the statute, ordinance or regulation be valid;

(c) Arising out of any act or om ssion of an enpl oyee
of a governnmental entity engaged in the performance or execution
of duties or activities relating to police or fire protection
unl ess the enployee acted in reckless disregard of the safety and
wel | - bei ng of any person not engaged in crimnal activity at the
time of injury;

(d) Based upon the exercise or performance or the
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failure to exercise or performa discretionary function or duty on
the part of a governnental entity or enpl oyee thereof, whether or
not the discretion be abused;

(e) Arising out of an injury caused by adopting or
failing to adopt a statute, ordinance or regul ation;

(f) Wichis limted or barred by the provisions of any
ot her | aw;

(g) Arising out of the exercise of discretion in
determ ni ng whether or not to seek or provide the resources
necessary for the purchase of equipnent, the construction or
mai nt enance of facilities, the hiring of personnel and, in
general, the provision of adequate governnental services;

(h) Arising out of the issuance, denial, suspension or
revocation of, or the failure or refusal to issue, deny, suspend
or revoke any privilege, ticket, pass, permt, |icense,
certificate, approval, order or simlar authorization where the
governmental entity or its enployee is authorized by lawto
det erm ne whether or not such authorization should be issued,
deni ed, suspended or revoked unl ess such issuance, denial,
suspensi on or revocation, or failure or refusal thereof, is of a
mal i cious or arbitrary and caprici ous nature;

(1) Arising out of the assessnent or collection of any
tax or fee;

(j) Arising out of the detention of any goods or
nmer chandi se by any | aw enforcenent officer, unless such detention
is of a malicious or arbitrary and caprici ous nature;

(k) Arising out of the inposition or establishnent of a
guar anti ne, whether such quarantine relates to persons or
property;

(1) O any clainmnt who is an enpl oyee of a
governmental entity and whose injury is covered by the Wrkers'
Conpensation Law of this state by benefits furnished by the

governnmental entity by which he is enpl oyed;
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(m O any claimant who at the tinme the claimarises is
an inmate of any detention center, jail, workhouse, penal farm
penitentiary or other such institution, regardl ess of whether such
claimant is or is not an inmate of any detention center, jail,
wor khouse, penal farm penitentiary or other such institution when
the claimis filed;

(n) Arising out of any work performed by a person
convicted of a crime when the work is performed pursuant to any
sentence or order of any court or pursuant to |laws of the State of
M ssi ssi ppi authorizing or requiring such work;

(o) Under circunstances where liability has been or is
hereafter assuned by the United States, to the extent of such
assunption of liability, including but not limted to any claim
based on activities of the M ssissippi National Guard when such
claimis cogni zabl e under the National Guard Tort O ains Act of
the United States, 32 USC 715 (32 USCS 715), or when such claim
accrues as a result of active federal service or state service at
the call of the Governor for quelling riots and civil
di st ur bances;

(p) Arising out of a plan or design for construction or
i mprovenents to public property, including but not limted to,
publ i c buildings, highways, roads, streets, bridges, |evees,

di kes, dams, inpoundnents, drainage channels, diversion channels,
har bors, ports, wharfs or docks, where such plan or design has
been approved in advance of the construction or inprovenment by the
| egi sl ati ve body or governing authority of a governnental entity
or by sone other body or adm nistrative agency, exercising

di scretion by authority to give such approval, and where such pl an
or designis in conformty with engineering or design standards in
effect at the tinme of preparation of the plan or design;

(q) Arising out of an injury caused solely by the
ef fect of weather conditions on the use of streets and hi ghways;

(r) Arising out of the lack of adequate personnel or
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facilities at a state hospital or state corrections facility if
reasonabl e use of avail abl e appropriati ons has been nmade to
provi de such personnel or facilities;

(s) Arising out of |oss, damage or destruction of
property of a patient or inmate of a state institution;

(t) Arising out of any | oss of benefits or conpensation
due under a program of public assistance or public welfare;

(u) Arising out of or resulting fromriots, unlawf ul
assenbl i es, unlawful public denonstrations, nob violence or civil
di st urbances;

(v) Arising out of an injury caused by a dangerous
condition on property of the governnental entity that was not
caused by the negligent or other wongful conduct of an enpl oyee
of the governnmental entity or of which the governnental entity did
not have notice, either actual or constructive, and adequate
opportunity to protect or warn agai nst; provided, however, that a
governmental entity shall not be liable for the failure to warn of
a dangerous condition which is obvious to one exercising due care;

(w) Arising out of the absence, condition, malfunction
or renoval by third parties of any sign, signal, warning device,
illum nation device, guardrail or nedian barrier, unless the
absence, condition, malfunction or renoval is not corrected by the
governmental entity responsible for its maintenance within a
reasonable tinme after actual or constructive notice; or

(x) Arising out of the adm nistration of corporal
puni shment or the taking of any action to maintain control and
di sci pline of students, as defined in Section 37-11-57, by a
teacher, assistant teacher, principal or assistant principal of a
public school district in the state unless the teacher, assistant
teacher, principal or assistant principal acted in bad faith or
wi th malicious purpose or in a manner exhibiting a wanton and
wi |l ful disregard of human rights or safety.

(2) A governmental entity shall also not be liable for any
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cl ai mwhere the governnental entity:
(a) |Is inactive and dormant;
(b) Receives no revenue;
(c) Has no enpl oyees; and
(d) Oms no property.

(3) If a governnental entity exenpt fromliability by
subsection (2) becones active, receives inconme, hires enployees or
acqui res any property, such governnental entity shall no | onger be
exenpt fromliability as provided in subsection (2) and shall be
subject to the provisions of this chapter.

(4) Exenptions provided in this chapter are provided in the

di sjunctive and may not be read together but shall be read and

applied as alternatives separate and apart from one another; the

| anquage contained in any particul ar exenption or exenptions shal

not be applied or used in any nanner to limt or otherw se

dimnish the imunity fromliability provided in any other

exenpti on or exenptions contained in this chapter.

SECTION 3. This act shall take effect and be in force from

and after its passage.
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