M SSI SSI PPl LEG SLATURE REGULAR SESSI ON 2000

By: Bl acknon To: Education

HOUSE BI LL NO. 810

AN ACT TO AMEND SECTI ON 37-9-101, M SSI SSI PPl CODE OF 1972,
TO PROVI DE THAT ALL SCHOOL BOARD DECI SI ONS OF NONREEMPLOYMENT OF
LI CENSED SCHOOL EMPLOYEES SHALL BE BASED ON GOOD CAUSE AND TO
PROVI DE PROCEDURAL AND SUBSTANTI VE DUE PROCESS OF LAW I N SUCH
NONREEMPLOYMENT; TO AMEND SECTI ON 37-9-111, M SSI SSI PPl CODE OF
1972, TO REQUI RE SCHOOL BOARDS TO PROVI DE A COPY OF THE TRANSCRI PT
OF A NONREEMPLOYMENT PROCEEDI NG AT NO COST TO EMPLOYEES AND TO
PROVI DE THAT HEARSAY EVI DENCE SHALL NOT BE ADM SSI BLE AT SUCH
HEARI NGS, EXCEPT AS ALLOWED I N CI VI L PROCEEDI NGS; TO AMEND SECTI ON
10 37-9-113, M SSI SSI PPl CODE OF 1972, TO PRESCRI BE THE SCOPE OF
11 REVIEW OF THE CHANCERY COURT | N ANY APPEAL OF NONREEMPLOYMENT
12 DECI SIONS; AND FOR RELATED PURPGCSES.

OCO~NOUIARWNE

13 BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI
14 SECTION 1. Section 37-9-101, M ssissippi Code of 1972, is
15 anended as foll ows:

16 37-9-101. Sections 37-9-101 through 37-9-113 shall be known
17 as and cited as the "School Enpl oynent Procedures Law of 1977."

18 It is the intent of the Legislature to provide procedural and

19 substantive due process of lawin the nonreenpl oynent of public

20 school enployees. All decisions of nonreenploynent of public

21 school enpl oyees shall be based upon good cause.

22 SECTION 2. Section 37-9-111, M ssissippi Code of 1972, is

23 anended as fol | ows:

24 37-9-111. (1) The school board, upon request for a hearing
25 froman enpl oyee under the terns of Sections 37-9-101 through

26 37-9-113, shall set the tine, place and date of such hearing and
27 notify the enployee in witing of same. The date shall be set not
28 sooner than five (5) days nor later than thirty (30) days fromthe
29 date of the request, unless otherwi se agreed. The hearing nay be
30 held before the board or before a hearing officer appointed for

31 such purpose by the board, either fromanong its own nmenbership,
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fromthe staff of the school district or sone other qualified and
impartial person, but in no event shall the hearing officer be the
staff menber responsible for the initial decision of
nonr eenpl oynent .

(2) The enployee shall be afforded an opportunity to present
matters at the hearing relevant to the reasons given for the
nonr eenpl oynent determ nation and to the reasons the enpl oyee
all eges to be the reasons for nonreenploynment and to be
represented by counsel at such a hearing. Such hearing shall be
conducted in such a manner as to afford the enployee a fair and
reasonabl e opportunity to present w tnesses and ot her evidence
pertinent to the issues in his behalf and to cross-exam ne
W t nesses agai nst the enpl oyee. The board or the hearing officer
may require any portion of the evidence to be submtted in the
form of depositions or affidavits, and in case affidavits are
recei ved, an opportunity to present counter-affidavits shall be
provi ded.

(3) The board shall cause to be nade stenographic notes of
the proceedings. |In the event of a judicial appeal of the board's

deci si on, such notes shall be transcribed and the board, upon

request, shall provide the enpl oyee a copy of the transcript at no

cost to the enpl oyee.

(4) The board shall review the matters presented before it,
or, if the hearing is conducted by a hearing officer, the record
of the proceedi ngs and, based sol ely thereon, conclude whether the
nonr eenpl oynent determ nation is a proper enploynent decision, and
shall notify the enployee in witing of its final decision and
reasons therefor. Such notification shall be within thirty (30)
days of the conclusion of the hearing if the hearing is conducted
by a hearing officer and within ten (10) days of the concl usion of
the hearing if the hearing is initially conducted by the board. If
the matter is heard before a hearing officer, the board shall also
grant the enpl oyee the opportunity to appear before the board to
present a statement in his own behalf, either in person or by his
attorney, prior to a final decision by the board.

(5) In conducting a hearing, the board or hearing officer

shall not be bound by common | aw or by statutory rules of evidence
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or by technical or formal rules of procedure except as provided in
Sections 37-9-101 through 37-9-113, but nmay conduct such hearing
in such manner as best to ascertain the rights of the

parties; * * * however, hearsay evidence shall not be adm ssible

except as all owed under the M ssissippi Rules of G vil Procedure.

(6) In the event the decision of the school board is in
favor of the enpl oyee, the board shall have the authority to order
t he execution of a contract with the enpl oyee for an additional
period of one (1) year.

(7) For purposes of conducting hearings under Sections
37-9-101 through 37-9-113, the board or hearing officer shall have
the authority to i ssue subpoenas for witnesses and to conpel their
attendance and the giving of evidence. Any expense connected
therewith shall be borne by the party requesting the subpoenas,
whi ch shall include an appearance fee for each wtness so
subpoenaed not inconsistent with state | aws governing paynents to
witnesses. In the event it is necessary to enforce or to quash a
subpoena i ssued to conpel the attendance of a wi tness, application
shall be made with the chancery court of the county where the
school board is |ocated.

SECTION 3. Section 37-9-113, M ssissippi Code of 1972, is
amended as foll ows:

37-9-113. (1) Any enployee aggrieved by a final decision of
the school board is entitled to judicial review thereof, as
herei nafter provided.

(2) An appeal may be taken by such enpl oyee to the chancery
court of the judicial district in which the school district is
| ocated, by filing a petition with the clerk of that court and
executing and filing bond payable to the school board with
sufficient sureties, in the penalty of not |ess than Two Hundred
Dol I ars ($200.00), conditioned upon the paynent of all of the
costs of appeal, within twenty (20) days of the receipt of the

final decision of the board.
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(3) The scope of review of the chancery court in such cases
shall be Iimted to a review of the record nade before the schoo
board or hearing officer to determne if the action of the school
board is unlawful for the reason that it was:

(a) Against the overwhel mi ng weight of the evidence;

(b) Arbitrary or capricious; or
(c) In violation of sonme statutory or constitutiona
right of the enpl oyee.
(4) No relief shall be granted based upon a court's finding

of harm ess error by the board in conplying with the procedural or

substantive requirenments of Sections 37-9-101 through 37-9-113.
However, in the event that there is a finding of prejudicial error
in the proceedi ngs, the cause shall be remanded for a rehearing
consistent with the findings of the court.

(5) Any party aggrieved by action of the chancery court may
appeal to the Suprenme Court in the manner provided by | aw

SECTION 4. This act shall take effect and be in force from
and after July 1, 2000.
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