M SSI SSI PPl LEG SLATURE REGULAR SESSI ON 2000
By: CQuice To: Judiciary B

HOUSE BI LL NO. 743

AN ACT TO AMEND SECTI ON 75-67-303, M SSI SSI PPl CODE OF 1972,
TO DEFI NE THE TERMS " RECORDS/ DOCUMENTS' FOR THE PURPOSES OF THE
PAWNSHOP LI CENSURE ACT; TO AMEND SECTI ON 75-67-321, M SSI SSI PPI
CODE OF 1972, TO REVI SE THE FEE FOR A PAWNSHOP LI CENSE; TO AVMEND
SECTI ON 75-67-323, M SSI SSI PPI CODE OF 1972, TO PROVI DE THAT THE
| NI TI AL APPLI CATI ON AND BOND FOR A PAWNSHOP LI CENSE SHALL BE FI LED
WTH THE COW SSI ONER OF BANKI NG | NSTEAD OF THE LOCAL
AUTHORI TI ES; TO AMEND SECTI ON 75-67-333, M SSI SSI PPl CODE OF 1972,
TO PROVI DE THE COW SSI ONER OF BANKI NG SHALL PROVI DE NOTI CE AND
10 HEARI NG BEFORE | MPOCSI NG A CIVIL PENALTY FOR VI OLATI ONS OF THE
11 PAWNSHOP LI CENSURE ACT; TO AMEND SECTI ON 75-67-341, M SSI SSI PPI
12 CODE OF 1972, TO AUTHORI ZE THE COWMM SSI ONER OF BANKI NG TO CHARGE
13 PAWNSHOP LI CENSEES AN EXAM NATI ON FEE; TO CREATE A NEW CODE
14 SECTION TO BE CODI FI ED W THI N ARTI CLE 7 OF CHAPTER 67 OF TI TLE 75,
15 M SSISSIPPI CODE OF 1972, TO AUTHORI ZE THE COWM SSI ONER OF BANKI NG
16 TO EXAM NE PERSONS REASONABLY SUSPECTED OF CONDUCTI NG BUSI NESS
17 VH CH REQUI RES A PAWNSHOP LI CENSE; TO AMEND SECTI ON 75-67- 305,
18 M SSISSIPPI CODE OF 1972, TO REVI SE THE | NFORVATI ON REQUI RED TO BE
19 RECORDED ON PAWN TI CKETS; TO AMEND SECTI ON 75-67-309, M SSI SSI PPI
20 CODE OF 1972, TO AUTHORI ZE THE USE OF ELECTRONI C TRANSM SSI ON FOR
21 PAWNSHOP RECORDS; TO AMEND SECTI ON 75-67-315, M SSI SSI PPl CODE OF
22 1972, TO REVISE THE LI ST OF PRCH Bl TED ACTS OF PAWNBRCKERS; TO
23 AMEND SECTI ON 75-67-329, M SSI SSI PPI CODE OF 1972, TO AUTHORI ZE
24  THE CONFI SCATI ON OF PLEDGED OR PURCHASED GOODS W THOUT AN ARREST
25 WARRANT; TO AMEND SECTI ON 75-67-335, M SSI SSI PPl CODE OF 1972, TO
26 PROVI DE FOR RESTI TUTI ON TO PAWNBROKERS; AND FOR RELATED PURPCSES.

OCO~NOUIARWNE

27 BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI :
28 SECTION 1. Section 75-67-303, M ssissippi Code of 1972, is
29 anended as fol | ows:

30 75-67-303. The follow ng words and phrases used in this act
31 shall have the follow ng nmeani ngs unl ess the context clearly

32 indicates otherw se:

33 (a) "Pawnbroker" neans any person engaged in whol e or
34 in part in the business of |ending noney on the security of

35 pledged goods left in pawn, or in the business of purchasing

36 tangi ble personal property to be left in pawn on the condition
37 that it may be redeened or repurchased by the seller for a fixed

38 price within a fixed period of tinme; provided, however, that the
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following are exenpt fromthe definition of "pawnbroker” and from
the provisions of this act: any bank which is regul ated by the
State Departnent of Banki ng and Consuner Fi nance, the Conptroller
of the Currency of the United States, the Federal Deposit

| nsurance Corporation, the Board of Governors of the Federal
Reserve System or any other federal or state authority and al
affiliates of such bank, and additionally any bank or savings and
| oan associ ati on whose deposits or accounts are eligible for

i nsurance by the Bank I nsurance Fund or the Savings Associ ation

| nsurance Fund or other fund adm ni stered by Federal Deposit

| nsurance Corporation or any successor thereto, and all affiliates
of such banks and savi ngs and | oan associ ations, any state or
federally chartered credit union and any finance conpany subj ect
to licensing and regul ation by the State Departnent of Banking and
Consumer Fi nance.

(b) "Pawnshop" neans the | ocation at which or prem ses
in which a pawnbroker regularly conducts business.

(c) "Pawn transaction"” means any |oan on the security of
pl edged goods or any purchase of pledged goods on the condition
that the pledged goods are left with the pawnbroker and nay be
redeened or repurchased by the seller for a fixed price within a
fixed period of time. A "pawn transaction"” does not include the
pl edge to or the purchase by a pawnbroker of real or persona
property froma custonmer foll owed by the sale of the | easing of
t hat same property back to the custonmer in the same or a rel ated
transaction and such is not permtted by this article.

(d) "Person" neans an individual, partnershinp,
corporation, joint venture, trust, association, or any |egal
entity however organized.

(e) "Pledged goods" neans tangi bl e personal property
ot her than choses in action, securities, or printed evidence of
i ndebt edness, which property is purchased by, deposited with, or
ot herwi se actually delivered into the possession of a pawnbroker
in connection with a pawn transacti on.

(f) "Comm ssioner” neans the M ssissippi Conm ssioner of
Banki ng and Consumer Finance, or his designee, as the designated

official for the purpose of enforcing this article.
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(g) "Appropriate | aw enforcenent agency” neans the
sheriff of each county in which the pawnbroker naintains an
office, or the police chief of the municipality or |aw enforcenent
of ficers of the Departnment of Public Safety in which the
pawnbr oker nmaintains an office.

(h) "Attorney Ceneral"™ means the Attorney Ceneral of the
State of M ssissippi.

(i) "Records" or "docunents" neans any itemin hard

copy or produced in a fornat of storage commonly descri bed as

el ectronic, imged, nagnetic, mcrophotographic or otherw se, and

any reproduction so nade shall have the sane force and effect as

the original thereof and be admtted in evidence equally with the

original.

SECTION 2. Section 75-67-321, M ssissippi Code of 1972, is
amended as foll ows:

75-67-321. (1) A person may not engage in business as a
pawnbr oker or otherw se portray hinself as a pawnbroker unl ess the
person has a valid |license authorizing engagenent in the business.

A separate license is required for each place of business under
this article. The conm ssioner nay issue nore than one (1)
license to a person if that person conplies with this article for
each license. A new license or application to transfer an
existing license is required upon a change, directly or
beneficially, in the ownership of any |icensed pawnshop and an
application shall be nmade to the conmm ssioner in accordance with
this article.

(2) Wen a licensee wishes to nove a pawnshop to anot her
| ocation, the licensee shall give thirty (30) days prior witten
notice to the conm ssioner who shall amend the |icense
accordingly.

(3) Each license shall remain in full force and effect unti

relinqui shed, suspended, revoked or expired. Wth each initial

application for a license, the applicant shall pay the
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conmi ssioner a license fee of Five Hundred Doll ars ($500.00), and

on or before Decenber 1 of each year thereafter, an annual renewal

fee of Three Hundred Dollars ($300.00). |If the annual fee remins

unpaid thirty (30) days after Decenber 1, the license shal
t her eupon expire, but not before Decenber 31 of any year for which

t he annual fee has been paid. |[|f any person engages in business

as provided for inthis article without paving the license fee

provided for in this article comenci ng busi ness or before the

expiration of the person's current license, as the case may be,

then the person shall be liable for the full anount of the license

fee, plus a penalty in an anmount not to exceed Twenty-five Dollars

($25.00) for each day that the person has engaged in such business

without a license or after the expiration of a license. Al

licensing fees and penalties shall be paid into the Consuner

Fi nance Fund of the Departnent of Banki ng and Consuner Fi nance.

(4) Notwi thstanding other provisions of this article, the
conmi ssioner may issue a tenporary |license authorizing the
operator of a pawnshop on the receipt of an application to
transfer a license fromone person to another or on the receipt of
an application for a license involving principals and owners that
are substantially identical to those of an existing |icensed
pawnshop. The tenporary license is effective until the permanent
license is issued or denied.

(5) Notwi thstandi ng other provisions of this article,
neither a new |license nor an application to transfer an existing
Iicense shall be required upon any change, directly or
beneficially, in the ownership of any |icensed pawnshop
i ncorporated under the laws of this state or any other state so
long as the |licensee continues to operate as a corporation doing a
pawnshop busi ness under the license. The conm ssioner nay,
however, require the licensee to provide such information as he
deens reasonabl e and appropriate concerning the officer and

directors of the corporation and persons owning in excess of
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twenty-five percent (25% of the outstanding shares of the
cor porati on.
SECTION 3. Section 75-67-323, M ssissippi Code of 1972, is
amended as foll ows:
75-67-323. To be eligible for a pawnbroker |icense, an
appl i cant shall:
(a) Operate lawfully and fairly within the purposes of
this article;
(b) Not have been convicted of a felony in the last ten
(10) years or be active as a beneficial owner for sonmeone who has
been convicted of a felony in the last ten (10) years;

(c) File with the comm ssioner a bond with good

security in the penal sum of Ten Thousand Dol lars ($10, 000.00),

payable to the State of M ssissippi for the faithful performance

by the |icensee of the duties and obligations pertaining to the
busi ness so licensed and the pronpt paynent of any judgnent which
may be recovered agai nst such |icensee on account of danages or
other claimarising directly or collaterally fromany viol ation of
the provisions of this article; such bond shall not be valid until

it is approved by the conm ssioner; such applicant may file, in

lieu thereof, cash, a certificate of deposit, or governnent bonds
in the amount of Ten Thousand Dol |l ars ($10, 000. 00); such deposit

shall be filed with the commi ssioner and is subject to the sane

terms and conditions as are provided for in the surety bond
required herein; any interest or earnings on such deposits are
payabl e to the depositor.

(d) File with the comm ssioner an application

acconpanied by the initial license fee required in this article.

(e) Submt a set of fingerprints fromany |ocal |aw

enforcenment agency. 1n order to determine the applicant's

suitability for license, the comm ssioner shall forward the

fingerprints to the Departnent of Public Safety; and if no

disqualifying record is identified at the state level, the
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fingerprints shall be forwarded by the Departnent of Public Safety

to the FBI for a national crimnal history record check

SECTION 4. Section 75-67-333, M ssissippi Code of 1972, is
amended as foll ows:

75-67-333. (1) In addition to any other penalty which may
be applicable, any licensee or enployee who willfully violates any
provision of this article, or who willfully nakes a false entry in
any record specifically required by this article, shall be guilty
of a m sdeneanor and upon conviction thereof, shall be punishable
by a fine not in excess of One Thousand Dol |l ars ($1, 000. 00) per
violation or false entry.

(2) (a) In addition to any other penalty which nay be
applicable, any |licensee or enployee who fails to make a record of
a pawnshop transaction and subsequently sells or disposes of the
pl edged goods from such transaction shall be punished as foll ows:

(1) For a first offense, the licensee or enployee
shall be guilty of a m sdenmeanor and upon conviction thereof,
shal | be punishable by a fine not in excess of One Thousand
Dol | ars ($1, 000.00) or by inprisonment in the county jail for not
nore than one (1) year, or both fine and inprisonnent;

(i1i) For a second offense, the |licensee or
enpl oyee shall be guilty of a felony and upon conviction thereof,
shal | be punishable by a fine not in excess of Five Thousand
Dol | ars ($5, 000.00) or by inprisonment in the custody of the State
Department of Corrections for a termnot |ess than one (1) year
nor nore than five (5) years, or by both fine and inprisonnent.

(b) Any licensee convicted in the manner provided in
this subsection (2) shall forfeit the surety bond or deposit
required in Section 75-67-323 and the amount of such bond or
deposit shall be credited to the budget of the state or | ocal
agency, which directly participated in the prosecution of such
Iicensee, for the specific purpose of increasing | aw enforcenent

resources for that specific state or |ocal agency. Such bond or
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deposit shall be used to augnent existing state and |ocal |aw
enf orcenment budgets and not to supplant them

(3) Conpliance with the crimnal provisions of this article
shall be enforced by the appropriate | aw enforcenent agency who
may exercise for such purpose any authority conferred upon such
agency by | aw

(4) Wen the conmi ssioner has reasonabl e cause to believe
that a person is violating any provision of this article, the
conmmi ssioner, in addition to and wi thout prejudice to the
authority provided el sewhere in this article, may enter an order
requiring the person to stop or to refrain fromthe violation. The
conmi ssioner may sue in any circuit court of the state having
jurisdiction and venue to enjoin the person fromengaging in or
continuing the violation or fromdoing any act in furtherance of
the violation. 1In such an action, the court nay enter an order or
j udgment awarding a prelimnary or permanent injunction.

(5) The comm ssioner may, after notice and a hearing, inpose

a civil penalty against any |icensee adjudged by the comm ssioner
to be in violation of the provisions of this article. Such civil
penalty shall not exceed Five Hundred Dol lars ($500.00) per

vi ol ation and shall be deposited into the Consuner Finance Fund of

t he Departnent of Banki ng and Consuner Fi nance.

SECTION 5. Section 75-67-341, M ssissippi Code of 1972, is
amended as foll ows:

75-67-341. (1) The Conm ssioner of Banking shall devel op
and provide any necessary forns to carry out the provisions of
this article.

(2) To assure conpliance with the provisions of this

article, the comm ssioner may exam ne the books and records of any

| icensee without notice during normal business hours. The

commi ssioner may charge the |licensee an exanination fee in an

anount not |l ess than Two Hundred Dol l ars ($200.00) nor nore than

Three Hundred Dol l ars ($300.00) per exam nation of each office or
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|ocation within the State of M ssissippi, plus any actual expenses

incurred while examning the licensee's records or books that are

| ocated outside the State of M ssissippi. However, in no event

shall a licensee be exanined nore than once in a three-year period

unl ess for cause shown based upon consuner conpl ai nt and/or ot her

exi gent reasons as determ ned by the comm ssioner.

SECTION 6. The followi ng section shall be codified as a
separate Code section within Article 7 of Chapter 67 of Title 75,
M ssi ssi ppi Code of 1972:

75-67- . The comm ssioner, or his duly authorized
representative, for the purpose of discovering violations of this
article and for the purpose of determ ning whether persons are
subject to the provisions of this article, nmay exam ne persons
licensed under this article and persons reasonably suspected by
t he comm ssioner of conducting business that requires a |icense
under this article, including all relevant books, records and
papers enpl oyed by those persons in the transaction of their
busi ness, and may sunmon wi tnesses and exam ne them under oath
concerning matters relating to the business of those persons, or
such other matters as may be relevant to the discovery of
violations of this article, including without limtation the
conduct of business without a |icense as required under this
article.

SECTION 7. Section 75-67-305, M ssissippi Code of 1972, is
amended as foll ows:

75-67-305. At the time of nmaking the pawn or purchase
transaction, the pawnbroker shall enter upon the pawn ticket a

record of the follow ng information which shall be recorded on the

receipt:

(a) A clear and accurate description of the property,

i ncluding the foll ow ng:

(i) Brand nane;

(ii) Model nunber:;
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(iii) Serial nunber;

(iv) Size;

(v) Color, as apparent to the untrained eye;

(vi) Precious netal type, weight and content, if

known;

(vii) Genstone description, including the nunber

of stones;

(viii) 1In the case of firearns, the type of

action, caliber or gauge, nunmber of barrels, barrel |ength and

finish; and

(ix) Any other unique identifying marks, nunbers,

nanes or letters;

(b) The name, residence address and date of birth of
pl edgor or seller;

(c) Date of pawn or purchase transaction;

(d) Driver's license nunber or social security nunber or
M ssi ssippi identification card nunber, as defined in Section
45-35-1, of the pledgor or seller or identification information
verified by at least two (2) forns of identification, one (1) of
whi ch shall be a photographic identification;

(e) Description of the pledgor including approximte

hei ght, sex and race, and a right or left inked thunbprint

recorded on the original receipt;

(f) Amount of cash advanced,;
(g) The maturity date of the pawn transaction and the
amount due; and
(h) The nonthly rate and pawn charge.
SECTI ON 8. Section 75-67-309, M ssissippi Code of 1972, is
amended as foll ows:
75-67-309. (1) The pledgor or seller shall sign a statenent
verifying that the pledgor or seller is the rightful owner of the
goods or is entitled to sell or pledge the goods and shall receive

an exact copy of the pawn ticket which shall be signed or
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initialed by the pawnbroker or any enpl oyee of the pawnbroker.

(2) The pawnbroker shall maintain a record of al
transacti ons of pledged or purchased goods on the prem ses. A
pawnbr oker shall upon request provide to the appropriate |aw
enf orcenent agency a conplete record of all transactions. These
records shall be a correct copy of the entries nmade of the pawn or
pur chase transaction, except as to the anount of cash advanced or
paid for the goods and nonthly pawnshop charge. |[If the

appropriate | aw enforcenent agency supplies the appropriate

software, all transactions shall be delivered by neans of

el ectronic transm ssion through a nodemor simlar device or by

delivery of a conmputer disk to the appropriate | aw enforcenent

agency wWithin seventy-two (72) hours of the transacti on.

(3) Al goods purchased across the counter by the pawnbroker
shal |l be mai ntained on the prem ses by the pawnbroker for at |east

thirty (30) cal endar days before such goods can be offered for

resal e.
SECTION 9. Section 75-67-315, M ssissippi Code of 1972, is
amended as foll ows:
75-67-315. A pawnbroker and any clerk, agent or enployee of
such pawnbroker shall not:
(a) Fail to make an entry of any material matter in his
record book;
(b) Make any false entry therein;
(c) Falsify, obliterate, destroy or renove fromhis
pl ace of business such records, books or accounts relating to the
| icensee's pawn transaction;
(d) Refuse to allow the conm ssioner, the appropriate
| aw enf orcenent agency, the Attorney General or any other duly
authori zed state or federal |aw enforcenent officer to inspect his
pawn records or any pawn goods in his possession during the
ordi nary hours of business or other acceptable tine to both

parties;
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(e) Fail to maintain a record of each pawn transaction
for four (4) years;

(f) Accept a pledge or purchase property froma person
under the age of eighteen (18) years;

(g) Make any agreenent requiring the personal liability
of a pledgor or seller, or waiving any of the provisions of this
act or providing for a maturity date less than thirty (30) days
after the date of the pawn transaction;

(h) Fail to return or replace pledged goods to a
pl edgor or seller upon paynment of the full anmount due the
pawnbr oker unl ess the pl edged goods have been taken into custody
by a court or a |l aw enforcenent officer or agency;

(i) Sell or lease, or agree to sell or |ease, pledged
or purchased goods back to the pledgor or back to the seller in
the same or related transaction;

(j) Sell or otherwi se charge for insurance in
connection with a pawn transacti on;

(k) Renove pl edged goods fromthe prem ses within
thirty (30) days following the originally fixed maturity date;,

(1) Accept pledged or purchased property froma person

obvi ously under the influence of intoxicants at the tine;

(m _ Accept a pledge or purchase property when such

property has manufacturer's serial nunbers which have been renpved

and or obliterated;

(n) Al nerchandi se whi ch has been pl edged or purchased

by the pawnbroker shall be recorded on a receipt at the tine of

resale which lists the purchaser. The purchaser shall be

identified on receipt by the neans set forth in Section 75-67-305,

as well as an accurate description of the property as set forth in

Section 75-67-305, as well as the resale anpbunt paid by the

pur chaser .
SECTI ON 10. Section 75-67-329, M ssissippi Code of 1972, is

anended as foll ows:
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75-67-329. (1) No pledged or purchased goods can be
confiscated wi thout specifically acconplishing the foll ow ng
actions:

(a) A police report being nade in a tinmely manner;

(b) A warrant sworn out for the person who pl edged or
sold the goods to the pawnbroker; * * *

(c) A theft report, or a National Crinme Information
Center (NCIC) report, identifying the nerchandise to be
confiscated along with a request for restitution, pursuant to | aw_
and

(d) Pl edged or purchased goods nay al so be confiscated

without an arrest warrant because of tine limtations if listed by

NCl C as stolen property. Restitution in these cases shall be paid

by the pl edgor to the pawnbroker.

(2) Pledged or purchased goods can be put on a one-tine
seven-day hold by the authorized | aw enforcenent authorities.

(3) Confiscated nerchandi se shall be returned to the
pawnbr oker by the | aw enforcenent authorities as soon as possible
when determ ned that the nmerchandi se has no rightful owner.

SECTI ON 11. Section 75-67-335, M ssissippi Code of 1972, is
amended as foll ows:

75-67-335. If any pledged goods froma pawn transaction are
found to be stolen goods and are returned to the rightful owner by
| aw enforcenent authorities and if the |icensee who accepted such
pl edged goods has conplied with all of the duties and
responsibilities as specified in this article during such
transaction, then the rightful owner of such pl edged goods shal
be liable to the licensee for the pledged amount if the rightful
owner fails to prosecute or cooperate in the crimnal prosecution
related to such pawn transaction, provided that the rightful owner
can prove that the stolen goods are his. It shall also be the
responsibility of the |licensee to assist or cooperate in the

crimnal prosecution related to such pawn transaction. Upon
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successful crimnal prosecution, restitution shall be awarded to

t he pawnbroker by the crimnal court at the tine of the

defendant's sentencing. |If the identity of a person who pawned

stol en goods can be determi ned, the district attorney may
prosecut e such person for any applicable crimnal violations.
SECTION 12. This act shall take effect and be in force from

and after its passage.
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